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The judicial decisions which put industrial laws into effect or
settle problems of labour law not yet covered by legislation are bound
to claim an increasing place in the publications of the International
Labour Office. A reader who wishes to use these documents intelligently
sust necessarily have some idea of the machinery of the particular
judicial system discussed, the tribunals by whose activities that system
is developed, its relation lo legislation and other sources of national
law, and finally the legal or de facto authority enjoyed by each of
its component parts. For England the necessary information has
been provided by a master hand in an article published by the Inter-
national Labour Review in 1924\, In this article my friend and
colleague, Professor H. C. Guiteridge, has answered all the essential
questions which a jurist, and a fortiori a layman, must ask when
he embarks wpon the exploraiion of a foreign judicial system, and
hws set out qis material tn a logical sequence which it would be hard
to better. The ground plan of his article may therefore well serve
as a model for a description of the administration of French Labour
law, in so far as the differences in structure of the French and English
legal systems will permat. ’

R Part of the article 1s due to the expert collaboration of two of my

colleagues at Lyons. Mr. Paul Pic has contributed an analysis of
the respective functions of the vartous civil, tndustrial, and adminis-
trative tribunals which togelher help to build wp industrial law ; and
Mr. Pierre Garraud has done the same for the criminal tribunals.
My own contribution consists of an account of the sources and growth
of industrial law, the whole being intended to form a complete reply
to the questions suggested by the earlier article on England. I may
add that I have throughout had the advantage of Mr. Garraud’s
valuable help.

Edouard LAMBERT.

' Vol. %, No. 2, August 1924, pp. 209-235 : *‘ The Interpretation and Adminis-
ration of Labour Laws in England ”, by Proi. H. C. GUTTERIDGE.
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THE RELATIONS BETWEEN INDUSTRIAL LAW AND GENERAL LawW

IN FRANCE

¥ ABOUR legislation to-day constitutes a special branchof French
] R .3 . .
4« legislation, and hLas Leen officially recogaised as such in the

many decrees and orders which, during the last quarter of a centuxy,
have in turn defized the curricula for instruction in law. These
curriculs, by classing it as a separate subject under the somewhat
ambiguous name of “ industrial legislation ”, have given risc to
a number of textboolks whick differ from the corresponding Engiish
woiks, such as those of Sir IHenry Slesser, in that they do not merely
contain & conunentary cx the various labour laws, but give a syn-
thetic survey of all the problems raised by the confiict between
the interests of employers and of employed. The Xrench Legislature
has éried to hasten this process of the individualisation of labour
law by promulgating in successive instalments a Code of Labour
and Social Welfare.

The Labour Code and iis Relution to Glher Codes

The Labour Code, it nas been said, is one only in name. It
bears little resemblance to the systematic codifications of the
beginning of the ninetecith century which ensured the absolate
independence of criminal law and the rclatively wide autonomy
of cowmercial law. I contains no general reguiation of all the
problems connected with the conditions of industrial wage earners,
such as that cstablished by the Russian Labour Code of 1¢i8
revised in 1822, It is & mere juxtaposition of laws of differcut date
and dissimilar intention, and rescmbles the English consolidated
Acts or cven the American Compiled or Revised Statutes much
more than i does the I'rench codes of the nineteenth centur?.

Moreover, the Code is as yet incomplete. Book I on “ agrec-
ments relating to labour ” was proszulgated in 1910 ; Book II
on “ the regulation of labour conditions ” in 1912 ; since then a.
further part, entitled © jurisdiction, conciliation and arbitration,.
vocational representation ”, has been completed, forming Book IV,
promuigated in the Act of 20 June 1824, Subsequent laws on
subjects already dealt with by the Code have becn incorporated

1 @n the codification of labour law, cf. I'. Pic : Traité ddmenlaire de gisie
sndustrielle ; Les lots ouvriéres, 5th cdition, 1922, Nos. 169 et seq., pp. 90-94 ; Bryw =
Les lois du travail et de la prévoyance seciale ; Ligislation ouvriére, Guh editicn,
revised by PERREAY, 1921, Nos. 41-22, op. 29-30.
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in it ; for instance, those of 25 March and 25 June 1919 on collective
labour agreements, the detailed provisions of which have been
compressed into sections 31 and 32 of Book I in a manner most
inconvenient for reference. Similarly, the Act of 23 April 1919
on the 8-hour day and that of 31 January 1926 on special provisions
concerning the use of white lead in painting form sections 6 et seq.,
and sections 79 and 173, of Book II. Yet so far only three books
of the Code have been issued, although it is ultimately to consist
of seven.

There are, too, a large number of Acts which are essentially
within the field of labour law, but are not in the Code ; for instance,
the Act of 9 April 1898 on the liability for accidents to workers
during their employment and the supplementary texts; the Act
of 9 April 1910 on workmen’s and peasants’ pensions; the Act
of 22 November 1918 for guaranteeing to mobilised workers the
resumption of their contract of employment ; the Acts of 21 March
1884 and 12 March 1920 on trade associations ; the Act of 26 July
1925 establishing chambers of trade ; etc.

Further, some of the provisions belonging to labour law are
to be found scattered in other codes or in Acts connected with
these codes. Thus, in.the case of the Civil Code, there is the Act
of 13 July 1907 concerning the rights of married women to their
earnings ; section 1780 on the hiring of domestic servants and
worlsers ; section 2203 on privileges with respect to the payment
of wages ; section 2271 on limitation of action with respect to the
payment of the hire, supplies, or wages of workers and labourers ;
in the case of the Commercial Code, there is Book II, Title V,
concerning the engagement and wages of sailors and members of
the crew ; in the case of the Penal Code, there are section 14 and
415 on aitacks on the freedom of work.

E The Relations between Industrial Law and Civil Law

- In the present state of the Labour Code industrial law can
form ncither a wholly original body of law like administrative
or criminal law, nor so specialised a branch of private law as com-
mercial law. As a matter of fact, it did not begin to stand out from
the gencrai background of civil law until the end of the nineteenth
century, . when the reaction against the policy of economic laisser
faire was beginning to find expression in legislation. Though
certain eicments, such as factory inspection and the regulation of
safety and health conditions, link it up with both administrative
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and crizainal law, while others, such as social insurance, offe: o
rcally independent field of activity, its central features are still
closcly bound up witk the Civil Code, frora which their gensral
structure is derived.

The individual contract of employment comes within the sphere
of civil as well as of industrial law, and the many provisions on
this subject in Booiz IT of the Labour Code are but modificatiouns,
due to the influence of new conceptions of colicctive law, of the
individualist principles of the Civil Code which are still the general
law. lven collective agreements for fixing rates of wages and other
general conditions of work are not free from this subjection to the
guiding principles of civil law. It is truc that Book I of the Labour
Code (Act of 26 hfarch 19519) made important exceptions to these
principles in favour of collective agreements covered by the defi-
nition in section 31: “any agreement ... concluded between
representatives of a trade association or any other group of workers,
of the onc part, and representatives of an industrial association
or any other group of employers, or several employers contracting
individually, or even a single emnployer, of the other part ”. But
the restrictive terms of this definiticn leave two classes of agrec-
ments on wages or conditions of work under the exclusive conurel

f ti:e Civil Code, namely : (1) definite agrecaents for this purpose
between a workers’ organisation and workers, some belonging to
the orﬁamsahon others not, which agreements wecre recently
ceclarcd by a judgment of the St. Etienne Civil Coust of 2 January
92 51 to be touched by none of the provisions of the Act of 25 Merch
1819 ; (£} rules of employment, which, although in fact drawn up
by thic cmployer, are coasidercd by the courts as transformed into
true collective labour agreements by the tacii consent given by
the workers on entering the workshop; conditicns of publizity
are imposed ou these rules, but in all other respects they are covered
by the rule of the absolute sovereignty of contracts laid dow:u in
section 1134 of the Civil Code. Xven for collective agreem:ents
subject to the Act of 25 March 1919, the legal validity of the
meuis of economic pressure which trade associations must in fact
use to obtain their signature and ensure their observance, as well
as tho conditions under which such pressure may be broughs to
bear, are always determined by the Civil Code. Thus the certral
portion of industrial law remains dovetailed into and in large part
merged with the gencral mass of the Civil Code.

—

1 Dallez hebd., 19:
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More and more, however, it is Lecoming dissociated from the
traditional background of civil law. This is chiefly owing to the
multiplication of labour laws, which reinforce one another and
interlock into an increasingly compact structure, and also, though
to a much less cxtent, to the tendencies of judiciai enforeement.
The supervision by the Court of Cassation of the course of judicial
decisions in industriw.i as well as in civil cases may tend to maintain
the subordination of industrial to civil law ; but, as an offset to
this, the dissociation of the two is favoured by the fact that the
lowest tribunals in tiic hicrarchy deaiing with the administration
of labour law consiss oi representatives of employers and of workers.
To thesc popular judges, the imporiance assigned to local and trade
customs in the practical rcgulation of labour agreements is an
inducement to take the initiative in investigating and fixing such
customs. Since they owc their posiiion to election, they are much
less sensitive than professional jucges to the censure of the Court
of Cassation, and axre likely to be more afraid of the censure of the
trades they rcpresent. An imporient example is the growing
tendency of the probiviml courts {conseils de prud’ommes), under
pressure of the woriers’ refusal to treat rules of cmployment as
a truc contract since they are not subject to frec bargaining, to
rciect clauses of tiwese rules. which they consider unfair or toe
widely opposed ©o local or trade customs as found, for instance,
under true collective agreements. Aad this tendency persists, in
spite of the consistency with which the Court of Cassation quashcs
such decisions in the name of section 1134 of the Civil Code and
of the freedom of contracts!.

In this way the legal idcas current in the labour world ultimately
rcach on the practicc of the profecssicnal judges, sometimes even
witiiout the intervention of the probiviral courts. The way in
which thesc reacticns of popular cpinion work and their scope
may be illustrated by an example drawn from the judicial effect
given to sections and 51 of Book I of the Labour Code, which
run as follows :

oct
5G

50. There is no compensation to ihe ‘.uva.nuago of employers as
between the wages due from them to their workers, and any sums due
to them for various supplies of whatever nature, except for :

* Cf, Civil Chamber of the Court of Cassation (in future reiorred to as Civ.),

.19 February 1923, Dullo:, 1925, I, 129, and note Pic (clause by which employer

can dismiss worker witi: sne hour’s notico only); Civ., 6 July 1923, Sirey, 1925, I,
349 (clauso fixing uncqual facilities for looking for \Aork during the period of nobice
according as notico is given by the worker or the firm) ; Civ s 9 December 1625,
Gazette du Palavs, 1826, I, 281 (clauso depriving & dismissed workoer of the rml\b
to output bonuses nov yei caleulated) ; cte.
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(1) tools and instruments nceded for the work ;
(2) substances and maderials in the charge and use of the worker ;
(3) sums advanced to procure the above artisles.

51, If an cmployer makes an advance in cash other than as providea
for under head (3) of the previous scction, he can recover it only by
means of suceessive deductions, not cxceeding onc-tenth of the wages due.

These scctions were taken without appreciable change from
the Act of 12 January 1865, which was passed under tlie pressure
of the workers’ organisations at a time when they were chieily
concerned tc protect their members against the truck system and
against the risk of seeing a large proportion of their wages swallowec

by expenditare eficcted by the management, often without

equate owowa,.xuj for discussion. The authors of the Act ef
2 January 1835 ieft completely cut of account the other possible
applications of the systera of compensation of mutual debis as
between smployers and workers.

Subscquently, employers called in the civil-law theory of
compensation in their scarch for an economically effeciive sanction
ier the obligations imposed on vhe workers with respect to the
COZ]QIUO»S of denunciation of the contract of employment, in

riocs of nosice. Some of them claimed that they
om the wages due to the worker, but not yet paid,
1 due from him for plCm&uulc orirregular denuncia-

a judgment of 31 MMay 19074, the Civil
Chamber of the Court of Cassation admitted this claim as being
comsistent with the spiris of section 1289 of the Civil Code, and
euthorised the comple

g g
[SSRNeN >cl
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tion oI the contract. By

ete compensetion of the sums mubually due
between the employers and the workers up to the amount of the
larger oi the two.

The strong theoretical objections raised by this decision led
to o first change of view on the part of the Civil Chamber, when
in two judgments, of 28 June 1910 and 8 November 19112, it adopted
a compromise. VWithout abandoning the ficid of civillaw, it correct-
ed or tempered its decision of 1807 by referring to the third para-
graph of sec 1293 of the Civil Code, under which compensation
docs not apnly to erts which have for their cause aliments declared
notb Lakle to seizurc, and also to the provision of labour law (now
section &1 of Booiz I of the Labour Code), which declares that only
cne-tenth of wages is liable Yo seizure, so that nine-tenths are given

o8
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1 Sirey, 1506, T, 153, and critical note Albert Tissier.
o=
i% \)
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* Birey, 1912, I, and noto Lyox-Caex; Dalloz, 1912, I, £48, uud note
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the status of sums due for aliment. Thu 1910 and 1811 judgments,
while still maintaining that employers’ claims on workers, obher
than those for supplies or sums advanced for supplies under sections
50 and 51 of Book I of the Labour Code, may be compensaicd
eut of wages in accordance with the general terms of sections 1621
and 1923 of the Civil Code, limited the effect of such compensation
o that tenth part of the wage which is liable to scizure.

A second and more decisive change of view seems to have been
made when the Court of Cassation, in & judgment of 15 July 19243,
deslt with the legal validity of a decision of tiie Court of Beauvais
authorising an employer to postpone the payment of wages cue
until the worker had vacated the premises which he occuznl
under the contract of sexrvice and unduly refused to quit. The Civil
Chamber quashed this judgment on the fcllowing grounds :

With reference to seciion 51, Book I of the Labour Code : wiezcas
this section docs not authorise deduomons from the wages due to workers
other than for the purpose of refunding to the employer cash advances
to the extent specified; ... whereas by granting the employer a
to malke deductions from wages due, in a case outside the strict ifmits
laid down by the law, the decision appealcd against has falsely apypiied,
and therefore violated, the aforesaid section.

If the opinion adopted in this judgment of 1924 was formulate
with full recognition of its import, and if it is intended to be :main-
tained — the reasons for the query will be indicated later — it
will constitute the final breach between this part of labour iaw
and the Civil Code. The Civil Code, ir iact, lays down as a general
principle that the system of compensation applies to all claims
satisfying the conditicns of section 1291 of the Code ; exceptions

“to this were authorised by seciions 50 and 51 of Booh I of the

Labour Code, not by admitting the a,pphca ion of the system o
certain classes of claims, but by rejecting it for others. The judg-
ment of 15 July 1924, on the contrary, substitutes for this civii-
law conception a gene;m principle of industrial legislation according
to which the freedom of wages — of the whole wage and no ionger
cnly of nine-tentias — from liability to compensation becomes the
rule, and which introduces into Frenchi law a new conception of
the social and economic functions of wages.

This evolution of ti:e judicial theory of compensation as appiic cl
to wages gives a simplified and magnified picture of the gemer
evolution of French industrial law, which, merged at £rst in the

Q

,..

* Sirey, 1925, I, 125. Savin v. Vilain.
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mass of civil law, has partially frced itself by combining the old
civil-law elements with the new contribution of the labour laws,
and is already showing a tendency to become independent of
extranecus backgrounds. But the last stage, that of complete
emancipation, is still inchoate and confused. All that can be
asserted is that the links between the principles of industriat and
of civil law are daily becoming looser and more flexible.

aw

b~

The Scope of Industria

There is shuiler instability, also due to the rapid growth of
labour law, in the dctermination of the irontiers which separatc
this from other branches of French law. The scope of industrisi
law is not yet fixed with any perinancnce, either as regards subject
matter, or as regards thie persons covered.

There is a steady incrcase in the number of subjects deait witt
Among the causes of this increase are state regulation of new
indusiries or new forms of aclivity of industry; the increased
duties devolving upon iactory inspectors as regarcs supervision
of the workers’ conditions of health and safety ; the growth cf
ilegislation dealing with the organisation and hours of work ; the

accretions tc social insurance legislation, such as that produced
by the Act of Z& Cctober 1619, which added liability for occupatior.-
al diseascs to the existing liability for industrial accidents, section 2,
supscciiont 2 of the Act spociiying that the list of such diseases
pplemenited by further Acts.

may be revised and supy
mi P £ o ISP 77 M soladiAm ¢ Tt pvs 3
The classes of persons which industrial legislation is intended

nereasing in number with equal steadiness. At
tion hardly extended beyond wage earners in
factories or incCustrial undertalkings, so that “ industris! legislation ”
and “labour laws ” could legitimately be used as synonymous
terms. But its scope has been cxiended, and tends more and more
to extend, in certain respects, to salaried employees and even
technical workers in commerce on the one hand, and to agriculturai
workers, state and pubiic workers and subordirate officials, doines-
tic servants, scainen, c¢ic. cu the other.

Any forecast as to the future course of this steady tendency
tc widen the scope of French labour law is rendered more difficult
by the fact that the French phenomenon is itself strongly influenced

corresnond to the Bnglish Acts quoted by Professor Gutteridge,
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which guarantee the economic and 'disciplinary self-government
of the trade unions against interference by the judicial authorities.
There is no equivalent to the Trade Unions Act of 1871, which
prohibits any legal proceedings instituted with the object of the
“ direct enforcement ™ of the rules of a union, nor to those seciions
of the Trade Disputes Act of 1206 which render trade unioms and
their officers or members as such immune from civil preceedings
for actions committed in the course of a trade dispute. In France
no exception is allowed to the general law concerning the admis-
sibility of proceedings instituted against a trade union or its leaders,
whether by members of the union or by third parties who wish
to resist the activities of the unions. The courts have full powers
to determine the lezal validity, end sanction the consequcnces,
of collective agreements on wages and conditions of work. These
agreements do not constitute merely “ gentlemen’s agreements ”,
as in Englend, but are treated, in each of the three classes alrcady

-discussed, as judicially enforceable contracts. In this respect the

jurisdiction of the courts is wider in France than in Englend.

AT

THEE SOURCES OF INDUSTRIAL Law

The sources of industrial law are i the main the same as thoso
of general law, but differently comwined, and with some modifi-
cation of the relative importance customarily attached to cach,
in order to meet the special require:nents of the subject. Tor its
own development this branch of law, being connected witi both
criminal and administrative law, as well as with civil law, must
necessarily employ and combine the instruments in use of each
of the three. Moreover to solve the complex, variable, and novel
problems which constitute its special sphere, it needs to draw
very largely on methods of lawmaking which, in the older branches

{ Freack law, have Leen relegated to the background or comypletely
discarded. ‘

- Reference has already been made to the influence on the course
of French labour legislation of international treaties for the pro-
tection of the workers or for the regulation of conditions of work
in general or in certain occupations. This influence is bound to
be much more marked in the future, but even now the resulls
are far from negligible.. It was of course only in consequence of
the ratification by France of the relevant conventions that reforins
of this kind were introduced into French law, and it was ouly by
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the enactment of national laws that they wore effectively realised!.
But the model for these national laws themselves, as well as the
motive force ehind then:, lay in the sources of interiational labour

law. Instances are the Aot of 17 December 1908 and the Decree

ining the decisions of the Berne Conierence

g
(1968) on the prokhibition of the use of white phosphorus in the
manufacture of maiches ; the Act of 15 July 1808 and the Decree
of 13 Septemaber 1910 {now section 21 of Book Il of the Labour
Code), confirming the decisions of the same Conference on the
prohibiuion of J.-c night work of womien in industry; the Act
of 31 Ja st dm.g LOOL 11, Title 11, Chapter IV of the
Labour Code, and confirmin e decisions of the Thlrd Session

of the Iniernatioral Labour uoz‘.i rence on the use of white lead

of 2§ Jarqery 1610, confi

in painting.

No less c'TCWNC than the parv thus played by international
lebour lew in the progress of Frenmch labour legislaiion is that
of acdwinistrative praciice, wheir provisions in favour of the worlers
are inscricd in the specifications for official contracts, especially
those for public works. These clauses have been the germ of a
scrics  of (concerning treatment and compensation for
industrial occidents, minimum wage, fanily allowsnces) whick

have cd in private industzy by collective

dually been introdu
or wmdividual ¢ 5 between eraployers and employed, some-
“inzes even by tlic spontancous initiative of emgployers, end have
ultimately ceen given legislative sanction. To soize extent such

clauses, reguiating conditions of work, have been codified in ad-

idve law (Deeree of 10 August 1899 ou conditions of em-

winistoa
o

sloyment under contracts mmade with the state, departmental, o
communai aviitorities or with public charitable inscitutions).

The » Ly international law and administrative
practice, how L i more than an cxternal force setting
in moticn action of the internal sources of
Ifreaen lndust i Custoizs of the trade, onx the othei
hand, do not ston suon &b oro viding a stimulus to acticn ; in meny
cases the; y d ectly define ;ules of Jabour law. Even while the con-
tract of employment — tiic first nuckeus of industrial law — was

* This esscriden of the indopendence of national Inws is modiiied, heswever,

by t,lm veovision of tiie last pamgraph of soction 7, Book Il ¢f the Labour Code

il 1819), wnder which the .ugma..)ons issued for the adminisiration

of vhe Light-Hour Day fAct ““must be revise e the timo lirnits and conditione

laicd down therein aro contrary o the provisions of intornalivnal agresmonts on
the subject 7. . ©
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still governed Ly the civil law, it already gave prominence to local

and trade customs, particularly with respect to notice and com-

pensation for premature dismissall. To-day this traditional function

of trade customs is explicitly sanctioned by section 23, paragraph 3

of Book T of ths Labour Code. Owing tc the development of coliec-

tive bargaining end the increasingly frequcnt inclusion in collective
sgreements of clauses aiming at the establishment of industrial

police regulations on similar lines, suck customs are tcadin ¢ to

play a much greater part in building up labour law.

The Act of 23 April 1919 (section 7, Book II of the Labour Code)
even gave official recognition o agrcements between employers
and workers’ organisations as a factor in tne administrative raeas-
ures provided for carrying the Eight-Hour Day Act into eflcct.
The second paragraph of section 7 lays down that the public
administrative regulations provided for “ shall be drawn up either
on official initiative or upon the demand of one or more national
or district organisations of empioyers or worizers concerned " ; that
‘ in either case, tiic workers’ or employers’ organisations concerned
must be consulted " ; and that. “ these regulations must taie into
consideration the agreements, if any, between employer:s’- and
workers’ organisations ”2. The Act of 25 March 1918, oz the
contrary, refused to a.(hmt that coilsciive sgreements bebween
employers’ and workers’ organisations can per se comsbituis the

Jaw, even the local or district law, for the occupation concerned,

or that they can apply to others than the members of the signatory
organisations or aifilizted persons or bodies. In point of fac%, how-
ever, the result of the generai adoption in these collective agree-
ments of the same clauses and condivions is to focus aiteniion on
trade customs which are increasingly claiming the respeci of those
judges who are in d"rect touch with the persons witizin their
jurisdiction. Hence the reluctance aiready noted of the probiviral
sourts o enforce clauses of rules of empioyment which aic too
violently opposed to the provisions of coilective agreements in
force in the particidar districs and ococupation. Somcui as the
reiuctance of the popular judges is feit even by the profsssional
judges of the civil courts. An illustration of this will be fcund in
tho decision of the Civil Chiamber of 22 February 1928° guashing

Cf. Paul Pro : Traitd de lc’gim’l:ion industrielle, Nos. 1196 and 1i69.
Socmo.x 43¢ of Book II of tho Lawour Cod: tekes an thaxly strong line,
gning & -m.bxculany iraportani function 10 ogreements betweon employers’
and WOriere’ orwa.msatxons in carrying into offect the law on weekiy rest.

* Dalioz bcbd 926, 221.

;1
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s judgment of the Bordeaux Civil Court, which, in spite of the

contrary provisions of the rules of employment, granted compen-
sation t6 & workman who kad been dismissed without notice, on the
ground shas the right to compensation had been estabiished “ as
a custom with the force of law ” by an agreement between trade
organisations to which neither the employer nor the worker in
question belonged.

The continued objection of lower and especially of popular
tribunais to applying established rules which govern the decisions
of the Court of Cassation has often proved the precursor of changes
in the law which come about under the pressure of cconomic forces.
This may well be the case here. It is more than probable that the
juridical customs arising out of collective agreements will become
one of the most important factors in labour law. As yei, however,
their part is but subsidiary, and the principal sources of this branci
of law arc represented Wy legisiation and judicial practice.

Judicial Practice

The contrast between french and English jurisprudence is
most marked in the mattor of the imporiance attached to judicial
practice, or case iaw, a contract which at first sight seems absolute.
But as usual it is found te lvse in force when regarded miore closely
and in & realistic spirit. Tor it is partiy cue to the persistent habit
of French jurists of following the theoretical plans laid down in
the first half of the ninetcenth century when describing the machin-
ery of lewmaking in their textbooks, instcad of representing what
actually happens.

In England, as Professor Gutteridge points out, the fundamenta:
part of jurisprudence consists in judicial decisions, the Common
Law, wiile the law enacted by Parliament, or Statute Law, remains
the exception in spite of its steadily growing importance. Bui
in France the beliel in “ vhe logical self-suiliciency of legislation ”,
as Frangois Gény* so weil describes it, has been traditional since
the codification period. It sees in legislation not only the funda-
menta! source of law, but one admitting of no rival, except for
certala concessions to local customn and the delegation to admiin-
istrative authorities of tho power to issue regulations. The authors
ench Codes of the beginning of the nineteenth century

LABOUR LAW iIN FRANCE 13

believed that they could put a stop to the creative activities of tho
judiciary, partly by forbidding judges, in section 5 of the Civil
Code, “ to pronounce by way of general regulations on cases sub-
mitted to thew ”, partly by continuing the barren expedient of
referring a law back to the legislature for interpretation (réfere
U¥gislatif). This attempt to react against the sociological laws
which govern the evolution of law has of course long since proved
abortive. But the general theory of the sources of law, formulated
under the influence of the illusions which were created by the
codification and are now dispelled, still reappears even in the
most recent works on Trench law.

It follows that when an English or au American jurist whose
views of the machinery of French iaw or of codified law in general
are coloured by these literary fctions, studies their working on
the spot, he is liable to suffer an unexpected shock. For instance,
Mr. William L. West, tiie chief edivor of the important American
collection of law reports The National Reporter System, has de-
scribed the revelation which direci contact with German law had
been to him, during a visit to Berlin in 1923 or 1924. Ke refers
in the course oi a circular letter to the impression current in the
United States that in countries with a written law all legal disputes
are settled by reference to tiie Codes, an impression which, at
least as far as Germany is ccncerned, he considers quite mistaken.
The German courts have latterly had to settle a growing number
of cases in which the Codes were of little assistance, and much
of the law at present in force can cxnly be found in the decisions of
the courts. During the last six years, Lo remarks, there has in
fact been a startling development of what is sometimes called
judge-made law.

If, instead of studying a country where codification is compara.-
tively recent, Mr. West hac chosen one like France with Codes
dating back 120 years, ke could have satisfied himself that there
judicial practicc is of even wider importance, and that IFremch
lawyers are as ready as Americans to have recourss to “ the hunt
for legal precedents ” ia their search for the last word in juris-
prudence.

In the sphere of criminal law, and therefore in the reiated parts
of industrial law, the Irench judicial authorities unquestionably
act merely as interpreters. For in virtue of the principle of modern
public law which sprang from the French revolution, nullum crimen
nulic poena sine lege, judicial praciice cannot create criminal law
in the twofold sense that : (i) the courts cannot apply penalties
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to actions 1ot provided for by a law or regulation prescribing suci.
penalty; (2) in applying the provisicus of the criminal law their
methods of interpretation must be restrictive.

Matters are otherwise, Lhowever, for private law. KEven wliero
it has been codified, the various sections of the Acts can be applied
only with and through the interpretation given by the judiciary,
an interpretation which may extend or limit their scope, strengthe::
or wealken their force, and sometimes even change them into some-
thing quite difierent. The eficcts of judicial practicc are more
original in & branch of law such as labour law, in which codification
is still incomplete and is more apparent than real. Subjects oi
capital imporiance, such as the Lnc of demarcation between the
right of free competition and frecdom of association, between
freedom of contract and fresdom of work and of bargaining, the
determination of the laws of industriz]l war and peace as constituted
by the settlement of labour disputes, are governed almost exclusively
by the law as made or defined by judges. This is so even where
the judge is required or professes to base his decision on a written
text. But all that hie need do is to preface his judgment by the
traditional formula “ with refercace to (vu) section 1121 ”, “ with
reference to section 1134 7, “ with reference to section 1382 of
the Civil Code ”. Thesc are sonxe of the most usual screens adopted,

little whether there is any actual connection betwecr:

and it mabters
the question raised and the text quoted. In many a case the refer-
ence is & pure formality, and the judge has to find the reasons for
his decision elsewhere. And before deciding to act on his own
initiative cr personal opinion, he_looks for precedents in the de-
cisions of the courts above him or of his own predeccssors.

Even in the presence of statutes, the judiciary talics a part
in developing the law, and nowhere is its constructive power —
sometimes too its destructive power — so marked as in the inter-
pretation of labour laws. A sufficient instance of this is the decision
of the Civil Chamber of the Court of Cassation of 11 Dececmber
16113, which overthrew the fundamental principle of the Act of
5 April 1510 on workmen’s and peasants’ pensions, the principle
of compulsion, by malking the application of the system in practice
optional for the worker.

In the sphere of labour law, thcrefore, the judiciary, side by
side with the legislature, performs the same creative and construc-

* Dalloz, 1912, I, 83. Cf. Crizninal Chamber of the Court of Cassation, Siroy,
1913, III, 49, and lisorature quoted by Pic : Législation indusiriclle, 2. 1000, No. 1.
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tive work in france and in England, and with much the same inten-
sity ; though with this difference, that in England its mandate is
officially conferred by the law, whereas in France it acts in spite
of the absolute prohibition of the corresponding law. This difference
in the starting-points of judicial practice in the two countries will
be scen ‘to have led to differences in the nature and working of
the authority of the judiciary.

Legislation : Acts and Regulaiions

Officially the normal source of labour law is legislation in the
widest sense of the word, taken as covering both actual statutes
and the regulations which in some respects take their place.

{¢) The technical name of “Act” (loi) is reserved for the texts
discussed and passed by the legislature (Chamber of Deputies and
Senate) and promulgated by the Executive (President of the Repub-
lic) under the conditions laid down in the Constitution of 1875.
However active the output of labour laws may have been since
the end of the mnineteenth century, their effects are necessarily
limited. The machinery of legislation takes so long to set i motion
that it cannot always intervene in wime in the settlemen% of the
new problems arising out of industrial progress and change. Further,
the legislaturc can only lay down general principles applying to
the country as a whole. "It must leave other authorities to deter-

. mine the detailed application to individwai industries and districts

the standards it has fornrulated. Hence the special importance
regulations as a source of labour law. .
.. The form of “regulations ” varies with their nature and the
authorities issuing them. Of those whick contribute to the making
of Jebour law there are, first, the regulations issued by the Exccutive
(the President of the Republic), which may be either ordinary
decrees or public administrative regulations. The difference is
that the latter are adopted on the recommendation of the Cousic
of State; this recommendation, whick is not binding.on the Pres-
ident of the Republic, is referred to in the decree by the use of
the formula “ the Council of State having been consulted ” {ie
Conseil d'Ltat entendu). As a matter of fact, in most cases public
administrative regulations are prepared and drafted by the Council
of State.

Secondly, there are the regulations of the administrative authoz-
ities, which take the form of prefectorial and mayoral orders.

=Y
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(9) The next point to consider is within what lmits and on
what grounds the various aathorities entitled tc issue regulaticns
exercise this power.

In the case of the President of the Republic, his power derives
irom section 3 of the Constitution of 28 Xebruary 1875, which
provides that “ the President of the Republic shall supervise cad
ensure the carrying into-effect of the laws ”. But in administrative
practice the literal meaning of this clause has long been exceeded.
To-day the field open to the decrees of the head of the State may
be defined by two rules :

(1) The President of the Republic by the regulations issued
in Lis name creates written law in matters not covered by existing
legislation, whether this is intended to deal with a situstion wkich
the legislative authorities Lave not yoi been able to consider {e.g
in the flield of labour law, the Decrees of 10 August 1858 on
condivions of employment under contracts made with the State,

Departments, ete.), or with o matter whick is traditionaily left

by the legislature to be deals with wholly or in part by regulations
issucd by the head of the State (e.g. the police supervision of ai.ens
in ¥rance is governed mmu‘tm.eousTy by Acts, such as that of 8§ Aug-
ust 1898 on the stay of aliens in France and the protectlon of
national labour, anc by regulations,suci‘ s the Becrees of 18 Nov-
ember 1820, § June 1922, and 25 October 1824 on the supervision,
stay, and identisy of aliens and parmcularl_y of alicn worke:s in
France).

(2) The President of tho Republic by the regulations issued
in his name supplements statute laws by adapting them to particular
circumstances and local conditions. He can do this on his own
initiative, either by ordinary decrees or by public administrative
regulations. In practice, however, in most cases, especialiy in
the sphore of labour legislation, the head of the State exercises
his power of issuing e gu}ations on the invitation of the legislasure.
‘W"'va the Chambers pass an Act they entrust to the Presideat of
the Republic the d\.ty of comoleting it and providing for its devailed
administration by the issue of public administrative regulations.
It may be stated taat all great labour reforms have followed and
will follow this procedure. Its importance and the functicis i%
assigns to Acts and regulations respectively in making labou: law
may ve illustrated by the Act of 23 April 1912 on the Eight-Hour
Dey. After laying down the principle of the 8-hour day (section &

of Book II of the Labour Code), this Act provides (section 7,

=8
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paragraph 1) that : X
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“Public administrative regulations shall determine for any -given’
trade, industry, commerciel employment or class of occupation, for the
whole of France or for a single district, the time limits and comnditions
under which the proccding section shall be applied.

’I‘he contribution of prefectorial agd mayoral 01ders to the
makmrr of labour law is dependent on certain general provisions
{especially those of the Act of 5 August 1884) under which mayors
and. prefects bave the power to issue orders concerning public

*order, safety, and health ”. = A prefect' may-adopt regulati_oné of
_this kind applying to all or some of the communes in his Depart-
wment. If regulations arc_considered necessary for a single commune
the prefect cannot act-until the mayor has been duly asked to
exercise his zight of priority and without resuit.

- In the sphere of labour law the prefects soraetimues receive direct
instructions from the Executive to issue orders providing for the
enforcement of the law in their Departiments. Thus the provisions
of the Lakour Code on Weokxy rest ‘and hoiidays ” (section 43a
of Book II) provxde that : ‘ '

)

If an-agreement is-concluded uetween the employer and workers’
organisations in a given occupation and district on the conditions under.
which & weekly rest period shall be granted to the workers in one of
the ways. specificd in the preceding sections, the prefect of the Depart-
‘ment may, on ths request of the organisations cc‘lcerned issue an order
vroviding that the undertakings in the occupation or district shall be
closed to the public during the whole day of such rest period.:

i (c) .- The guestion whether there is any mf’ erence in kind be-
'aween Acts and regulations and between the different forms of regu- .
lations is still & matter of controversy. Bub on one point — the
only one which is here of importance — there is full agreement.
" All regulations, whatever their form and whatever the authority.
lsaumg them, are a source of prlvate and administrative law, and
therefore also of labour law, on the same terms as are Acts of bhe
legns. ature. Consequentiy the form of their publication is governed
by rules similar to. those for the publication of Acts. Above ail,

the courts draw the same conclusions from the existence or contra-
‘vention of regulations as from the existemce or contravention of-

Acts. Thus & contravention of regulations may be followed by a
sentence to pay damages!; an appeal to the Court of Cassation

stance, cf. Cass. Rea., 13 July 1887 ; Sirey, 1901, I, 519 ; Justice de
Ladx, Ivey-sur-Seins, 29 December 1908 ; Act of 80 March 1809. .
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may lie against the sentence! ; and the contravention may lead to

the cancelling of an official contract. The necessity of observing
such regulations may also constitute a case of ferce majeuie excmpt-
ing from the performance of a contractual obligation?.

There are two points, however, on which the value of cgalablons
as a source of written law is less than that of an Act. Only an Act
can impose taxes -— a traditional principle recalled in the last
section of the Iinance Acts®. And only an Act can impoese penalties.
Reference should, however, be made to section 471 of the Penali
Code, which fixes a penalty of a {ine of from 1 to 5 {rancs inclusive

for “ persons who contravene regulations lawfully adopted by the.

administrative authorities or who fail to comply with regulations
or orders issued by the municipal authorities ”. It is a firmly
established practice of the courts to consider that this clause
attaches a punitive sanction, in advance and in a general way,
to all prefecvorial and mayoral orders. But as it is explicitly limited
to administrative rcgulutions it is not considered to apply,
crdinary circumstances and without legislative intervention, to
decrees issued by the head of the State?. In the case of these decrees
there must be an explicit provision in a special Act imposing a
particular penalty, or veierring to section 471 of the Penal Code,
for contraventions of a specific decree of the President of the Repub-
lic. In actual fact, all labour laws which provide for their admin-
istration by means of presidential or prefectorial regulations fix
in advance the penalties to Le attached to these regulations. For
instance, section 165 of Book II of the Labour Code fixes a fine
¢f 5 to 100 francs for heads of undertakings who contravene public
administrative regulations issued under the Bight-Hour Day Act:

Tis ErrFzor 0F JUDICIAL PRACTICE ON LEGISLATION
's in which the tribunals can afiect

ICéUhuwlc, namely, by decisions as to their legal validity, and by
nterpretation. For Acts, only the second of thesc ways is available

There are two distinct

v Instances are frequent. .. Cass., 22 April 1901 5 Sirey, 1901, 1, 336. Accord-
ing to this principle, & charge drawn on the grou1d of t) ¢ alleged illegality of admin-

istrative regulations may be reiferred to the Criminal Chamber of tho Court of

Cassation. Cf. for instance, on the question of tho weekly rost, Cass, Crim., 1 May
l‘”) 5 Guazette du Palais, 1925, 11, .7.94
2 Cf. Council of State, § March 1901 ; Sirey, 19062, III, 73.

2« All direct and indircct contributions other than those authorised by the
Inws in force and by this Act ... aro formally prohibited.

+ This practice was general during tho war (1914-1918), when the Criminai
Chamber of the Court of Cassation refused to attach punitive sanctions to docrecs
and orders for sccuring national supplics
struction.  Cass. Crim., 3 Nov. 1917 ; Sirey, 1917, I, 145.

adopted without special legislative in-.

Sl
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Decisions as to the -Legal ~Validity of Regulations

In France, Acts properly so celied must be respected by the
judges an the sole ground of having been issued in the forms laid
down by the Constitution, whatever their substance may be. In
constitutional practice the courts cannot refuse to assist in enforcing -
an Act on the ground of its provisions being inconsistent with
the higher principles of constituticnal law. It is true that during
the last few years certain students of French public law, such &s
Hauriou, Berthélémy, and especially Duguit, have tried to prove
that it is one. of the natural prerogatives of the judiciary to see
that labour legislation is constitutionally correct, and that the
judges could exercise this prerogative if they so wished. Since,
however, in.accordance with laws dating back to the revolutionary
period, French courts of justice have considered for more than a
century that any such encroachment by them on the freedom of
action of the legislature is rigorously forbidden, the sincerest
advocates of the introduction in France of judicial control, on
American lines, of the constitutionality of legislation do not as
a rule ‘expect that this reform can,be effected except by an amend-
ment to the Comstitution. French ‘constitutional practice is in
.Lgreemcnt with English in proclaiming the supremacy of the
legislature over the judiciary in the sphere of lawmaking. No
doubt the courts can in fact temporarily paralyse the administration

of statutes by force of legal mtelprcua,tlou as they did in the case
of the Act of 5 April 1810 on workers’ pensions ; but the legislature
can ulways defeat resistance of this ! md by explanatory or com-
plemenmry Acts. If lawgiver and -judge disagree on a question
of labour law . policy, the former can always have the last word,
{ lie wishes..

£ But this is so only for Acts; aund regulations, whiclare an
mfcnm -and ‘subordinate source of law, are in-quite a different -
posmon. “In no case can regulations decide on matters already
governed by an Act, nor can they exempt from general provisions
estabiished by law. For instance, regulations to which a punitive
s’arictioil‘attaclxcs in virtue of section: 471 of the Penal Code cannot
adopt principles opposed to those oi the Penal Code on attempted
crime, criminal complicity, or criminal responsibility. ¥inally —
and this point is of particular importance in the regulation of
Jabour - conditions — regulations cannot interfere with the
individual rights which are considered to be the bases of French
public law- and are enshrined in constitutional texts such as the




20 INTERNATIONAL LABOUR REVIEW

* Declaration of the rights of man and of the citizen ” of 1780.
Among the rights which cannot be touched by regulations — bearing
a close reseiablance to those in America which are protected by
the judicial {power of deciding whether legislation is constitu-
tional or not — it is sufiicient to recall those of individual liberdy,
the right of property, ihe cquality of citizens, and the freedoin

of trade and of industry.

It should be added that there are degrees in the power to issue
regulations.  An ordinary decree cannot modify what is already
governied by public administrative regulations, and an adminiz-
trative order cannot deal with o point governcd by an ordinary
decrec o segulations issued by the Executive.

Tke sanction for these principles, which liinit thecreative power
of 1‘effu1‘t';ons will be founrd in the recognised power of the courts
to decide as to their legal validity, a povver which on one particular
voint is establishicd by section 471 of the Penal Code authorising
a punitive sancvion only for “ lawfully adopted ” regulations. This
ob‘nousw means that when the criminal courts are asked to guar-
antee a prefectorial or municipal order by imposing the penalty
provided by tihe Code, they lLiave the right to examine whether
the order is in accordance with the law or not. - But it-is no'v
dcﬁnitc}y recognised that courts of all descriptions may examire
the vadidity of regulations, civil! as well as eriminal courts, edmin-
1st-raiw»u as well as Ju-\&cxal tribunals. Further, all regulations,
“even those which ave 1ost closely related o Acts anc'are usuably

I

adopted on the direct invitation of the legislature, nanely, pubi
:demmscr tive regulations, are subject to judicial control of their

1N

gal validity®.

Tho next poiiit t6 consider is tiie criveria which the courts appiy
to determine whether rogulations are legal. In the first place,
they must be issued by an aut 'ho‘:i"oy which is competent to do s2.
T the sccond place, thoy niust be in the form and satisiy the ccu-
itions laid down for the draiting and publication of regulations.
Further, if they ere issued in pursuance of an Act (e.g. public

dulx rstrative regulations for carrying into cfiect a special Act,

P—:_;CL'

ﬁo

v CL Civ., 24 Cet. 1917 ; Dallez, 1918, I, 6. Liyons Civil Couxt, 25 June 1905 ;
fazelic du, Paleds, 1909, II, 448.

= This principle was clearly {ormuiated for the irse timo in the decisions of
the Councii of Statc of § December 1807 (Sirey, 1668, IiI, 1) sné 25 Docemu..sr
1908 (Sirey, 1911, III, 3 ; Dulloz, 0, II1, 73). Since then it Las iroguently
been applicd, particularly in conncction with the Jegal validity of public adminis-
trative regulutions issued in pursuanco of labour laws. Ci for examplo Council
of State, S Feb. 1924 ; Dudlclin dw Ministére du Travasd, 1928, po 168,

o
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orders adopted under laws governing in a general way the police
powers of prefects and mayors) they must keep within the limits
defined for them by the Act in question. Finally, even if they
are clearly not contrary to the provisions of any special Act, they
must nob contravene the great constitutional principles governing
and limiting the scope of regulations.

‘With respect to this last condition it is necessary to recali oite
of the normal consequences of the principle nhab it is not for the
courts to exxamine whether an Act is constu,Ju 1 or not. Suppose
that administrative regulations issued in j ursuamce_ of an Act
are manifestly contrary to the principle of the freedom of trade
and industry, which is held to be one of the fundamental principles
of French public law. These regulations must nevertholess be
considered legal if they merely govern the detailed administration
of the restriction of freedom of trade and industry imiposed ny
the Act under which they areissucd. For the legislature may » educe

or cven suppress the ‘freedom of trade or of industry w1‘ohouu ender-
ing itself liable to censure by the courts. The essential result of
legwslat;v\, intervention in labour 1&\" may in fact be described
as a gradual sapping of this principle, itself a fruit of revolutionary

indivicualism?.

-+, Flurther, the nature of this control of the legal validity of regula-

tions varies considerably according as lit is exercised by judicial

‘or-by administrative tribunais.

. The judicial tribunals must keep strictly to an examination

of the criteria of validity enumerated above. It Is not their business

to determine the expediency, efiicacy, or equity of administrative
orders®. Consequently, they must enforce an inexpedient or unjust
regulation ii they recognise that it is legally valid®. If & cours

7731t is particularly in connection with mayoral orders that this control-of legal
validity is necded a8 a brake on abuses of the issue of regulations, and it iy in this
Sold-that.the courts most frequently sllege un attack on fundamental individual
n\gb‘u, 68 .a reason for not emorcmg reghlauonu To take an eAﬂmplo connccted
with mbour law : the rcgulation of the work of hawkers, small traders, £:3d agents
working oa the public highway. Among the decisions fixing tho limits Dlaced
bytho principiee of the freedom of trade and indusiry oin tho powers of tho ad minis-
tretive authoritics to issuo regulations, tho following may be cited : Cass., 23 June
1908, Gazetie du Palais, 1908, 11, 65 ; Council of State, 5 June 1908, Dalioz, 1910,
115, 17; Casa., i3 Feb. 1909, Sircy, 19096, I, 6523 ; Cass., 27 Feb. 1906, Gazelte du
Palcis, 1909, I, 479 and Sirey, 1910, I, 401
This principio is  consistently observed ; ci. for instance Cass., 4 hicy 1923,
Sirey, 1923, I, 306. - o
his ruio is all the more jmpo:tnm in that a crirainal court whea dealing
reguiations which it comsiders iilegal or ;rcxgeuiem nay not suspend iis
decigion while weiting for a decision of the Council of Steto as to their canceliation.
£, Cass., 3 ;.A&y 19“, Sirey, 1612,.1, 420; 17 Jan. 1914, Sirey, 1914, I, 423 and.
..Iaum., lf‘l‘, I, 144, ) :
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considers that regulations which it is asked o enforce are iilegi,
this affirmaation of opinion can have only an isolaied and negative
efiect. The court cannot annul the illegal order, but can mercly
refuse in the particular case before it to enforce the 1'egu1atidlls
referred to it and the sanction attached to them. In particular,
ii a punitive sanciion is attached to the regulations, all that a
criminal court which considers them illegal can do is to discharge

the accused. But this docs not mcan the annulzient of the reguia-

tions themselves, and the next day the same court or a ncigh-
bouring court may have to deal with another prosecution against
another person on a charge arising under the same regulations.

Gn the other hand, when the Council of State as an adminis-
trative tribunal is required to determine the legal validity of an
administrative order in consequence of an appeal on the ground
of exeess of jurisdicticii?, its investigations are not confined within
the limits assigued to judicial tribunals. The Council of Stute
examines not only the legality of the order in the strict sensc;
it also determines whether in spite of its apparent legality it does
not involve an abuse of powers, whether, in other words, by its
class spirit or by its intrinsic injustice, its spirit and its results
are nch contrary to those intended by the Act when establishing
. the right to issue regulations. Further, when the Council of State
recognises that regulasions arc illegal or involve an abuse of
powers, it annuls them, its decision thus being both general and
positive?.

In view of the ccusiderabic importance of rcguiations as a
source of labour law, it has been necessary to insist on the limits
imposed on Sheir authority by the double conirol of the judicial
and the administrative tribunals. A further important reason for
discussitig this control is that suits for its oxercise constitute vne
of the principal forms of activity of cmployers’ and workers’
trade organisations under that provision of the Act of 12 March
1820 which recoguiscs them as competent to institute legal procesd-

t It should be observed in this conncetion that when & labour law contaias a
special and formal provision under which public administzative regulations issued
for its criforcement may be veferred to the Council of State, it is the constant judicial
practice to regard such a remody, both in procedure and results, as a truc aciion
for excess of jurisdiction. This applivs for instanco to actions against prefectorial
decrees on the weokly rest. Ci. Council of State, 26 March 1909, Sirey, 1911, III,
118, Dalloz, 1910, III, 127.

# An important effect of tho general and absolute naturo of this annulment
is that regulations annulled by the Council of Statc cannot bo used es a basis
for prosecution and condemnation before a criminal cowrt. Cf. Cass., 4 July 1308,
lfazette du Palais, 1908, 1I, 154.
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ings in‘any tribunal in respect of “ matters which direcily or in-
directly prejudice thecollective interestsof the tradethey represent”.
Uandoubtedly, this control gives the tribunals a powerful technical
means of indluencing the evolution of labour law, whether in a
conservative or-a progressive direction. It should be added finally
that this Irench system of judicial verification of the legal validity
of regulations has the disadvantage, owing to its dual form, of
sometimes leading to a difference of opinion as to the validity
of one and the same set of regulations between the judicial and
the administrative tribunals, between the Court of Cassation and
she Council of State.

Judicial Iaterpretation of Acts

The cases in which the total abstention of the legislature leaves

& free field to the judiciary are less numerous in France than in

England ; but in return the French judiciary enjoys much greater
freedom in the interpretation of legislation. In the Xnglish view
of the functions of judicial interpretation, the courts are required
to keep to the letter of the law and may not seek for the intentions
Q_f thglegislature “ outside the four corners of the Act ” — to use

‘an‘expression of Sir Henry Maine’s — and must interpret the law

in  accordance with the ordinary meaning of the words used. In

. France, on the contrary, the judge is required not to keep solely

to the wording of his text, which is too often misleading, but to
seek for the very spirit of the law so that this may prevail ; and
in order that he may discover the real intention of the authors of

‘the clause in question, he is expected, if need be, to examine the
‘historical circumstances in which it came into being. The English

;judge may consider only what the legislature has said, even though .
be may be convinced that it has not said what it meant ; whereas

. the French judge must understand and apply what the legisiature

meant, even though the expression given to its thought may be’
clumsj/, incomplete, or erroncous. )
The opposition between these two conceptions of interpretation
may best be illustrated by the fundamental principle of English
jurisprudence — so rightly placed in the foreground by Professor '
Gutteridge, and the real motives of which French jurists find it so .
hard to understand! — which prohibits the courts from taking into’
consideration parliamentary documents and debates as evidence

. * Cf. the communication of Mr. Lévy UrLimanxx and tho comments thereon
in tho Bullctin de la Socicté de législation comparée, XLVIII, pp. 83 et seq.
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of the intentions of the authors of a legislative provision, and
trom wusing thesc to limit or extend the scopc of the wording of
the law. In Irance, on the contrary, consultation of the prelim-
inary proceedings has long been the favourite instrument of judicial
interpretation, and it still is one of the most important. The
process does not even stop short at quoting the more impersonal
reports submitted in the name of committees, which, it may be
remarked, are allowed in American judicial practice to temper the
rigour of the traditional prohibition of English law!. The courts.
find their illumination of the spirit of the law in the explanaticns
given during the parliamentary debates and not only in those of
the reports. The pursuit of this “ spirit of the Act ” through the
often confused and contradictory mass of the preliminary work
obviously ailows a wide ficld for the initiative and discretion of the
judge in selecting and interpreting his material.

BDuring the last few years abuses of this method of interpretation
have unqhestlonably provoked some signs of reaction. But this
reaction is rather in the direction of still more frecdom ; in particu-
lar, it favours the tendency to consider the text in point as living
and growing with the whole of the legislation of which it is a part,
as being subject to the influence of all the general tendencies of
this legislation, and tlierefore to be construed in the light of the
“ spirit of the law ” in general — and not that of the particular
Act — es it is at the moment when the Act is to be applied, and
not as it was when the Act was passed.

The practical importance of the appearently absolute contrast
between the French and Anglo-Saxon systems of judicial inter-
pretation must not of course bie cxaggerated. In expert hards,
literal interpretation may sometimes produce fairly substantial
modifications of the Act as it came from the brain of the lawgizer.
It must even be admitted that the Ifrench judiciary has never
shown so much independence of the written law as that displayed
by the American courts of justice in enforcing the Trust Acts?,
or federal labour laws®. But such results were possible only i
the United States and in the limited field of social legislation,
because here interpretation was strengthened by the proximity

1 JExamples of such modifications of the Inglish principle by thoe Amesican
courts mey be fowid in the annotation in VII dmerican Law Reperts Annotated,
07 ; the particulars given by Judge Sa in 287 Fedcral Reperter, 572 ; and
LaxserT and Browy @ La lutte judiciaire du capital et du travail organisés aum
Etats-Unis, p. 208, No. 3.

* Ci, LaMBert : Gouverncment des juges, pp. 130-1GG.

* LauserT and Bxowx : op. cit., pp. 163-270.
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and assistance of the judges’ power of deciding whether legislation:
is constitutional or not.

-In the particular field of labour law, where differences of policy
“between the legislature-and the judiciary have always been most
‘frequent and :intense, the French interpretation of the law can
‘no doubt. hardly expect to reach the full freedom of movement
en)oyed by American interpretation under the protection of this-
/power of- the ]udlcmrv But it has ireer scope than English inter-

dudxcml practxce is thus of capital importance in labour law,

,Lp&haps more so than in any other branch of codified or partly
“codified law. It therefore becomes necessary to cxamine the:

“various tribunals which take part in building up the system.

- TRIBUNALS ADMINISTERING INDUSTRIAL Law

The ‘enforcement of labour laws involves two kinds of sanction,
-wvil and administrative on the one hand and penal on the other. Te-
“these two kinds of sanction correspond two groups of judicial author-
ities, civil and administrative ‘mbun&ls on the one h&nd and crlm.nall

~tribunals on the, other.

1. Cuwil and Administrative Tribunals
(1) Cuivil Tridunals

Some of the civil authorities which are competent to sctile disputes
setween employers and employed are special tribunals created for-
Js&rticular occupations or trades ; otbers are the ordinary law courts,
vhich have jurisdiction either as courts of first mstance in the absence-
)f'special tribunals, or as courts of appeal.

The disputes themsclves may bhe divided into two distinct groups.
The firat consists of individual disputes between an employerand a work-
it {or employee or apprentice) arising out of a contract of employment
‘or apprenticeship). It is always easy to find judges competent to settle
i}sputes of this kind, the only question being whether to apply-
to the ordinary courts or to a special tribunal.

2. The second group is composed of collective disputes. conscquent on
» combination, strike, or lockout, in which the issue is between an
sinployer and his workers or between organisations of employers and
of workers. Tfor the settlement of these dlsputes which sometimes have-
'mgortant political and social effects, the ordinary courts are powerless, .

resort must be had to preventive or conciliatory hodies, i.c.
conciliation committees or arbitration councils.

A, Individual Dispuies

(a) Probiviral Courts.

- The tribunals which take cognisance of individual disputes are-
in principle the probiviral courts (conseils de prud’homines). These were-
t
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created in 1806, and their jurisdiction has been steadily extended. by
-a series of recent laws, the most important being thoso of 27 March
1907, 3 July 1919, and 24 December 1925, incorporated.in Book {V
of the Code of Labour and Social Welfare.

The probiviral courts are special tribunals set up on a joint basis
for the settleient, by conciliation if possible,and by authority if concili-

_-ation fails, of all disputes pending either between employers and their |

workers or employees, or between employers or heads of workshops
-and apprenticcs.  Whatever the amount in dispute, the probiviral
courts arc competent in all actions concerning the contract of employ-
ment or apprenticeship between cmployers and workers, employees,
-or apprentices, in industry or commerce (manufacture, mining, whale-
salotrade, retail trade, transport, warchousing,ete.). Theatrical employees
also come within the jurisdiction of the probiviral courts. It should be

-observed, however, that although commercial employees and age:ts
have been within the jurisdiction of these courts sinco the Act of 1907,
tho plaintiff may if he’ prefers institute proceedings before & commercial
court when the amount in dispute is over 2,000 francs. Further, the
probiviral courts have no jurisdiction over state and municipal workers
and employecs, rural workers, and domestic servants.

Differences between shipowners or fishermen-employcers and scanzen
are within the jurisdiction of special maritime probiviral courts (prud’-
homanes picheurs), the organisation of which varies according to whether
the court is for an Atlantic or Mediterrancan port.

A probiviral court consists of an equal number of cmployers and
workers (or employees), therc being at lcast two of each!. The president
and vice-president are ciected annually by the members of each group,
one being an employer and the other a worker or employec. These
offices must be held alternately by a representative of each group.

The chief function of the probiviral court is that of conciliation,
and an atterapt at conciliation must always' precede the contenticus
procedure. Ilence the court works through two committees (bureauz),
- special or conciliation committec and a gencral or jugdment committee.

The special committee consists of two members, one employer and
one worker, who take it in turns to preside. It musv sit at leasi once a
week.

The general committce consists of an equal number of employer and
worker (or employee) mcmbers of the probiviral court, not less than two
-of cach, including the president or vice-president, who sit altcrnately.
If the voting is equal the matter is referred at the carliest possible date
to the same general comiittee under the chairmanship of the local
justice of the peacc or one of his deputics. .

The probiviral courts take final decisions, except on questions of
competence, whon the amount in dispute is not more than 600 frazcs.
Above this figure an appeal lies to the civil court (Act of 24 December
1925 ; section 80 of Book IV of the Labour Code). An appeal will lie
to the Court of Cassation from dccisions cither of the probiviral court
-acting as a court of last instance, or of the civil court acting as a court
of appeal, on the ground ef incompctence, excess of jurisdiction, or
contravention of the law. )

L For veting qualifications and conditions of eligibility sce sections 5 and 6 of
tho Act of 27 March 1907. It should be observed that.since 1907 women Lave
-the right to voto and ave cligible.
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{b) Other Tribunals.

. Justices of the Peace. In a district where there is no probiviral court
the justice of the peace (juge de paiz) has jurisdiction over disputes
arising out of contracts of employment or apprenticeship. Where the
amount in dispute exceeds 600 francs (Act of 1 January 1926), he decides
only in the first instance, and an appeal lies to the civil court.

Farther, his ]unsdlctlon replaces that of the probiviral court : (1) in
disputes between masters and domestic servants or agricultural
wage-earners, and between the state or the communes and their paid
workers ; (2) in certain questions connected with industrial accidents
[(medical and pharmaceutical eX}l)enses accidents involving mere tem-
porary disablement and giving the right to half wages (Act of 9 April
1898)).

Civil Courts and Comnercial Courts. As alrcady stated, the civil
courts act as courts of appeal for decisions given in the first instance
by a probiviral court or a justice of the peacc in the conditions specified.
They also have jurisdiction in disputes concerning : (1) the engagement
of persons not decmed to be workers or domestic servants (clerks,
secretaries, ctc.), and of state. or communal employces, provided thag
the action does not raisc a question of the interpretation of an adminis-
trative order; (2) the “enforcement of collective a.grcemcnts between
employers and trade unions; (3) annuities and pensions due to the
victims of accidents resulting in death or permanent disablement, or

.%o their dependants, etc.

38 The junsdiction of the commercial courts extends, as a temporary
- measgure, where commercial sections of the probiviral courts have not
“yot been organised, to actions arising out of the contract of employment

tween commercial employers and their employees. Even if there is
& commercial section,.the commercial courts may tryany dispute between
employers and cmployc\,s in which the sum mvolved excecds 2,000 francs.
Finally, they have jurisdiction over cases of unfair competition between
employers’ organisationst.
. X the amount at issue excceds 1,500 francs, the court, whether
civil or commercial, decides only in the first instance, and an appeal
lies -to the court of uppual of the district. Judgments rendered in the
last instance, or the decisions of the court of appeal, may be taken to
the. Court of Cassation.

Ccﬂlra] Wage Committee. The French Act of 10 July 1815, bascd
on the British Act of 20 October 1909 on Industrial Councils, introduced
& legal minimum wage for women home workers in the clothmg industry.
The'rates are calculated on a rather complicated system by depart-
mental wage committecs and are published in the Recueil des actes
adminisiratifs of the Dcepartment. During & period of thrce months
after. publication cither the Government or any association or person
concerned in the industry may lodge an appeal with the Central Com-
mittee sitting at Paris at the Ministry of Labour. This is & joint com-
mittee presided over by a judge (conseiller) of the Clourt of Cassation.

Cx"ll proceedings, whether taken by an individual or an association,

1 For instanco, tho dispute betwen tho Association of Maunuiacturers of
Lhampagno Wines and the Association of the Manufacturers of Sparkling Saumur
Wines concerning the use of the trado mark ¢ Champagae .
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on the ground of the non-payment of a duly approved wage rate, to:
the prejudice of a wwoman worker, are within the jurisdiction of the

probiviral court, or, in the absence of such a court in the district, of

the justice of the peace.
3. Collective Dispuies
(@) Conciliation Commitiees and Arbitration Councits.

The object of the Act of 27 December 1892 on conciliation and arbi-
tration was not to confer new rights on the paxties, for the power of’
recourse to arbitration is a basic right, the legitimacy of which caanot
be disputed. The innovation in the Act of 1892 was therefore not that
it decided that collective disputes between employers and workers may
be settled by arbitration, but that it offered them a ready-made organi-

sation, cvery part of which is intended to enccurage the substitution,
whenever possible, of rational and peaccxul methods for strikes or
bruto force.

There arc three main features of thxs official organisation for pro-
moting sociai peace :

(1) Tho organisation is gencral, and capable of being adapted to all
collective disputes: concerning conditions of employment between
cmployers and wage carners in industry, commerce, and agricuiture..
Thus the scope of the Act of 1892 coincides with that of the Act of 1884
on trade associations.

(2) It provides a standard, defining the procedurc to be followed

in cach particular case for setting up the conciliation committee, or, if

this cannot be done, of the arbitration council, which is to settlz the
dispute, but it does not create a permanent authority.

(3) The new organisation is essentially optional. There is never

any obligation on the parties in dispute, as in certain other countries
. Australia and New Zealand), to have rccourse to the legal pro-
cedure.

Conciliation Committees. 1f there is no strike, proceedings may be

initiated only by one of the parties concerned, i.e. employers on the one:

hand and workers or cmployees on the. other. The method of clecting

the dclegates is left to the discretion of those concerned, but their number

may not exceed five.

Tf a strike has been deciared, the justice of the yeace is empowered
by section 10 of the Act to initiate conciliation proceedings.

As soon as both parties have accepted the proposal for conciliation
submitted to the justice of the peace by cither of them, or, in the event
of a strike, addressed to them both by the justice of the peace, the
comittee is virtually constituted and the justice of the pcace must
immediately call a meeting. The meetings are held in his presence and
he must be prepared to act as chairman at the request of the committee.
It is important to sce clearly what his functions are. e is neither a
judge nor an exv officio chairman with a casting vote. He is simply an
assessor, required to render assistance and, if requested, to presiae, but

even then he has no power to vote. A conciliation committee, ir. fact,.

can inno respect be considered as a court of justice, noreven as a delib-
erating assembly in which the majority impose their decisions on the
minority. The cxchange of views is not followed by a final vote, and
can lcad only to one of two results : cither the unanimous sgresment

of the delegates, or lack of agrecment. If they agree, the terms of the:
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agreement are recorded in & report drawn up by the justice of the peace
and signed by all the delegates. This report constitutes a ccllective
Jabour agreement, the binding force of which is defined in detail in the
Act of 25 March 1919 incorporated in the Labour Code. In the opposite
case, the justice of the peace draws up a report of the failurc of the
pxocecdmgs

Arbitration Councils. If no agreement is reached, the justice of the
peace invites the parties to designate one or more arbitrators cach (in
equal numbers), ‘or a common arbitrator. Arbitration, like conciliation
})roceedmgs is purely optional, and the parties arc thereforc. entirely

ree to decline this invitation. This refusal is publicly posted up.

Unlike the delegates on the conciliation committees, arbitrators
need not be selected from among the parties concerned. The only limi-
tation on the frecdom of choice of the parties is the stipulation in sec-
tion 14 of the Act that the arbitrators — secing that they will have tp
exercise true judicial Tunctions — must be French citizens ; it follows
that women,' who may be members of conciliation committees, may
not be selected as arbitrators.

If the arbitrators cannot agrec, they may choose a referee (arbitre
départitenr). 1f they fail to agrec both on the settlement of the dispute
and.on the choice of the referce, they must make a statement to that
effect in writing, and the referec is then appointed by the president of
the civil court. .

When the arbitration award has been drawn up and signed by the

_arbitrators, it is transmitted to the justice of the peace and deposited

with the clerk of the court. The preservation and authenticity of these
decisions being thus sccured, they constitute a sort of charter of usage,
to which the competent courts must refer in settling individual disputes.
For an arbitration award accepted by both parties has all the charac-
teristics of a collective agreement and is therefore legally binding.
The difficulty is to obtain thie approval of both parties, which is

‘needed to convert the arbitration award into a collective agreement,

for no coercive sanction is attached to the decisions of the councils.
For the same reasons as made Parliament reject the principle of com-
)3ulsory arbitration (namely, the illusory nature of an enforced decision
directed against the workers), it was thought impossible to make the

- decisiens of the councils enforceable by civil proceedings, or to attach
punitive sanctiens to contraventions of the awards.

“(b) ‘The Permanent Arbitration Council for Shipping.

" While the 1852 Act made no provision for a permanent council, the
Act of 22 July 1909, on the contrary, set up a permancnt arbitration
council to settle collective disputes between shipping companies and
their crews. This council consists of an equal number of representatives
of shipowners and of scamen, together with two judges outside the
industry (magistrates or professo;s of law). Its awards are in no respect
binding, but the fact that it is l)ermancnt confers on it real authority.
Its work is governed by a recent decree of 25 December 1923, replacing
that of 19 June 1910.

(2)  ddministrative Tridbunals

‘In s general way, the work of supervising and controlling the enforce-

-ment of the various administrative regulations which govern economic



30 INTERNA'TIONAL LABOUR REVIEW

activity is wm the hands of the admiuistraiive authoritics (prefectural
councils and the Council of State).

To take a few examples : the administrative tribunals have cogni-
sance of the many disputes arising eut of the interpretation and enforce-
ment of public contracts between the state or the municipalities and the
compaiies holding concessions for public services (water, gas, electricity,
motive power, transport) ; disputes concerning orders granting permits
for dangerous, unpleasant, or unhcalthy establishments, or granting
exemption from the Weekly LRest Acts ; disputes relating to the pay-
ment of werkmen’s and peasants’ pensions, the payment of relief, etc.

In principle, the casc is first brought before the prefectural council,
and on appeal before the Council of State. Nevertheless, the Council
of State may take cognisance immediately of an appeal from a prefec-
torial or municipal decree for excess of jurisdiction.

Disputes as to competence between a judicial and an administrative
tribunal arc settled by a disputes tribunal (trebunal des confliis), consist-
ing of an equal number of representatives of the Court of Cassation
and of the Cowncil of State, which scttles this point and refers the partics
to the competent tribuna

Pensions Courts.

Under the War Pensions Act of 31 March 1818, amended by the
Acts of 30 April 1920 and 1 April 1923, sl disputes arising out of the
administration of these Acts are dealt with in the first instance by the
departmental pensions court for the place of residence of the perzon
concerned, and on appeal by the regional pensions court. These courts
consist of magistrates and high administrative officials, doctors, and
pensioners sclected Ly lot. Appeals lic to the Council of State only for
cxcess or abuse of jurisdiction, formal defects, or contraventions of the
Act.

11, O

unal Courts. .

The criminal courts whose judgmients scrve as precedents for whe
formation of labour Jaw are of three kinds : (1) the cerrectional police
courts of tlu, ﬁm: degree (tridunal conculional) and of the sccond degree
(the correchi la,ppu"u chambers of the court of appeal; ; (2) the ordinary
police cour ta \tlwum.l de simple policey ; (3) the Criminal Chamber of
the Court of Cassation.

A correctional courd consists cither of a civil court of firstwinstar.cc,
i.e. the disirict {arrondissement) court, trying criminal cases, on the
principle of the unity of the two jurisdictions — the same tribunals,
consisting of the same judges, trying both civil and criminal cases —
or, where the district court consists of several chambers, of the correc-
tional chamber of the court of first instance. The correctional court
tries misdemeanours (déiits), i.e. offences punishable by * correctional ™
penaltics, of which thiere are two : imprisonment (emprisonnement
correctionnel) if fixed by the luw at six days to five years inclusive, and
fine {emende correctionnelle) if fixed by the law at 16 francs or more.
Tt tries such cascs in the first instance, that is to swy, all the parties to
the case have the right to appeal from its decisions to a sccond and
higher judicial authority, the court of appeal, one chaiuber of which,
the correctional appeal chamber, has the special tunction of cxamining
appeals from the judgments of the correctional courts.

An ordinary police court is constituted in cach canton by the justice
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of. toe peace, who trics cumm.z] cases in sittings or parts of sxtbmg\
distinet from those in which e trics civil cases. In large towns therc Is
only one ordinary.police court, composed of the justices of the peace
of the different cantons. In Paris and Lyons the justices of the peace
composing the ordinary police courts specialise in criminal cases and
ngver try civil cases. Titesc courts try petty offences (coniraventions),
that is to esy, offences punishable Ly a “ police ” penalty, which is
cither .imprisonment (emprisonnement de police) if fixed by the law at
1 t0.5 days inclusive, or fine (amende de police) if fixed by the law at
L to 15 francs inclusive. In principle the ordinary police courts decide
in-both-the first and the last instance, in this secnse that from most of
their decisions no appeal is allowed. Neverthcless, the accused have a
personal right, not attaching to the prosecuting parties, and therefore
not to the public prosecuter in an ordinary police court, nor to collec-
tive or:ndividual civil plaintiffs, to appeal from judgments of ordinary
police courts scntencing them either to a term of imprisonment what-
ever:its length, or to & fine or p&ymcut of compensation to the civil
plaintifis (damages, restitution, etc.) excecding 5 francs (section 172 of
the Code of Criininal Procedure). Such an appeal lics to the corrcctional
‘court for the district m which the police court rendering the _]udgmcnt
in question is situated.
~>.> An appesl on a point of iaw to the Court of Cassation (prourvei cn
cassalion) lies against decisions taiten in the last instance, i.e. where
procesdings by way of ordinary appeal are not allowed, or where an
appeal from the decision has already been brought. In accordance with
this general formula, thisright of appeal exists in the case of judgments
of the ordinary police courts against which there is no appeal ; judgments
of..the correctional couri.s in ordinary police cases heard on an sppeal
‘against the sentence of an ordinary police court from which appoeal is
‘allowed under section 172 of the Code of Criminal Procedure ; {inally.
decisions of the courts of appeal on appeals against judgments rendored
in correctional cases by the correctional courts. An appeal to the Court
‘of -Cassation is in principle open to any of the parties to the case : the
‘public prosccutor, the civil plaintiffs, and the accused. Only questions
.of law may be submitted to the Court of Cassation ; that is to say, this
tribunal must consider the findings of the lower courts (ordinary police
.courts, correctional courts, courts of appeal) on questions of fact as not
pen to question, and must examine only whether the decision submitted.
to it has correctly applicd the law to these facts.
“There are two main types of appeal to the Court of Cassation. An
%pcal in.the inferest of the parties may be brought against a decision
“which has: not _)Lt received the authority of final judgment ; it may
“affect the legal situation of the various parties to the case as determined
-by:the.dccision in question. Appeals on the order of the Minister of
“Justice. and in the inlerest of the law are brought, as is clearly shown
jby‘ﬁhe namc of the second, in the interests of sound procedure, in order
"3 enable the Court of Cassation to censure any decisions of the lower
tribunajs which are centrary to the law, and so to reach uniformity of
ipractice in the interprevation of criminal law. In principle, vhesc appeals
cannot alter the legal situation in which the private parties, ie. the
ivil piaintiffs and the accused, are placed by the judgment or orcler
ubdialtted to the Court of Cassation, atleast not in & manner uniavour-
ble to their intercsts.
'Anpw.ls against decisions in criminal cascs are submitted to the
iminat Chamber of the Court of Cassation, the Chamber of Petitions
(Chambre des requétes) having no jurisdiction int criminal cases. Nor-
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mally, its decision takes the form either of dismissing the appeal (arrés
e rejet), or of quashing the decision appealed against (arrét de cassation).
In principle, if the decision is quashed, the casc is referred back te a
tribunal of the samc order as that which gave the original judgment :
for instance, if the judgment of an ordinary police court is quashed,
the casc is referred back to another ordinary police court for a new trial.
“This tribunal must re-cxamine the whole case both on the law and on
‘the facts, and it is not bound to conform to the decision of the Criminai
Chamber. If, however, its judgment coincides with the quashed judg-
ment of the first tribunal, this indicates o clifference of opinion on a
question of Jaw between the tribunal te which the case is referred back
«and the Court of Cassation ; and in & cuestion of law the opinion of the
Court of Cassation must ultimatcly prevail.  In order to secure thig
supremacy of the Court of Cassation, the Act of 1 April 1837 lays down
‘that if in such circumstances & new appeal is brought against the decision
of the court to which the case has been referred back, the latter decision
being contrary to the view of the Criminal Chamber, the Court of
Cassation shall decide in a joint sitting of all its chambers (" toutes ses
«chambres réunies ). The tribunal in question must accept the decision
-of the Joint Chambers, being bound “ to cornply with the decision of
the Court of Cassation on the point of law judged by that Court .

Tur Avrionrity orf JUDICIAL IDECISIONS

The practical consequences of the difference between the views
-of official ¥french and English jurisprudence on the relative value
of the sources of law hecome most apparent in the matter of the
authority given to judicial decisions. This authority exists in both
countries and in large measure, but while to the English jurist
this is & normal and regular phenomenon, for the French it should
not exist, and its operation is thercfore contraband.

Thus in Fuglish judicial theory and practice equal attenticn
is paid to the machinery of Common Law and to that of S:atuie
Law, and detailed rules have grown up for the working of botk ;
but in French theory and practice there has been no occasion io
specify the conditions under and the extent to which judicial
precedents may acquire authority, since accoeding to the consti-
tutional theory or fiction they have 130 competence to acquire
such an authority in any form ov any degree. In England, therefore,
when a judicial precedent satisfies certain requircments, it eon-
stitutes an authentic part of the © Cemmon Law ”, and has legal
authority, being binding on all judges in the future. In France
a judicial decision, however high the court from which it issues,
and hewever carcfully considercd it may be, can never, according
to the constitutional theory or [iction, claim the slightest legal
.authority onutside the concrete case to which it applies. It is true
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»'t,hat France has her.* decisions of principle ”, which define, and
‘therefore make, the law as effectively as do the English  leading
fal

. PRSI . . . .
cases 7 but this is a sociological phenomenon which official
- jurisprudence ignores because it considers it undesirable and illegit-

imate. The authority of the French precedent, hewever powerful

"1t may become in reality, can therefore never be morc than a

de facto authority.

This leads to three important results

(1) As regards the tribunals which co-operate li wnterpreiing the
daw. In France theee is no room for the distinciion, recogniséd in
England and cmphasised by Professor Gutteridge, between the
higher courts, whose opinions go to constitute judge-made law
and the lower courts, which are powerless to create binding pre:
-cedents. As all the courts without exception are officially rgfuscd

“the power to take decisions which shall be legally binding, their

only means of acquiring this power is by usurpation, and all the
‘courts.can share in this usurpation to the extent of their ability.
The decisions of humbie justices of the peace and modest courts
of first instance have the honour of being included in the great
collections of judicial decisions, and of being quoted in c%urt.
And ithasalready becn observed thatthe awards of mere probivirval
‘courts are not without infiuence on the ultiiuate tenclencies of
general judicial practice in labour law. Obviously this influence
will vary with the position in the judicial hierarchy of the tribunal
taking the decision which is invoked as a preccdex‘{t. But it is not
possible, as in England, to determine uniformly for each class of
tribural the scope and the force of its sentences, since its authority
exists solely de facto, and all de facte authority necessarily varies

" with the circumstances.

(2) ds regards the delermination of the maierials whick are 1o
conshiule legal precedents. In England the recognition that judicial

_Practice is a fundamenrtal source of law has led to the definition

of the factors concerned in its production. English jurisprudence
adop.ts a fundamental criterion : the distinction between the legal
decisions taken by a judge in settlement of a point of law raised
by the parties and arguec by counsel --- judicial dicte — which
alone have legal authority, and the views and arguments put
forward as collateral or incidental to the decision on this point
of laws — obiter dicta ~- which have only theoretical or pcrsu‘asch
valze. French jurists adopt quite a different criterion, which is
purely mechanical or formal, to determine the parts of che judg-
ment which may claim de facto authority as a precedent. :I‘hedy

9
3
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The birth and disappearance of judicial rulings cannot be dated

on as in England, because in most cases they

(
with the same preei
are ouly the progressive outcome of a train of decisions. It is only
can be dstingaished

iR}

after the ¢vent that the *“decision of 1)1111(‘1‘)1
in the sevies, the decision, namely, wiieh leads to the creating or
fixing of a judicial precedent.

CoNQLUstoN

Legislation tn Prance. as everywhere else, is one of the chief
factors in the evolution of labour law. It is the instrumeat by
means of which the boldest reforms are brought about, hut it is
far from heing the ouly source of this branch of Freneh law. [Its
particular rival ix judicial practice, which not only settles incepen-
dently the many matters not yet dealt with by the legisiuture,
but aiso has important effects on the practical working of statute
law. While the constitutionality of the higher form of legislation.
the Act properly so ealled. s not lable to that judicial scrutiny
which in the United States so often holds up she administration
of labour law this is not so for the lower form, or regulations.
The legal validity of these may he subjected to the serutiny of the
courts : even their expiediency may be questioned in consequence
of an appeal ou the ground of excess of jurlsdiction.  Iurther,
when they conte to be applied in practice, both Acts and lLSULLLmn&
bear the aspect given them by o judicial interpretation which admm
The various

of & large measure of initintive and creative activity.
tribinals form a kind of melting-not in which are fused and blended

i

all the materials derived from other sources of law. They therefore
offer the most favoucable ficld for observing the actual’ working
of labour law to-day. }’ut, owing to the very conditions under

hick the bm) of judjcial precedent is formed, lives, and dies,
scattered in a number of voluminous

ts constituent elemen

collections of Judicial <lcv¢ision.~).

Gver")rmhmion

The anomaly involved in /lzc parallel exisicice of producers wnniile
o dispese of their quom and consumers s (/,uzm/ Jor lack of those
8ame goods has v /(ll/ teeii so marked as ia the years /o’/ouzn(/ the
war, although it s at least as old as the preseni tnddvistrial system, and

feivly k s oiilo
i mey ,m.’ly be considered one o/ {he most acute CCONOINIC problcins
of the day.

An wicyeasing volume of research has been devoied to
seeking the /u*/zfi'am sital uc/"cl v the economic system which causcs
4117‘. W Marting, who is the author of twoe
s here pids forward a new analysis of the basic
) JC u/ markels from which the indusirial world
57’..27‘?'.’11.“1‘ iy suffers, aud presents a remedy based on this analysis.
In view of the /. veacking social consequences which would foliow
' ‘[(umcd, mmnc’ conld be nide permanently wdequade,
lors of the i whaile /C\'GNIHJ ther  judgment iy
witer, present s article to iheir readers as an wndependent
conlribulion (o the subject.
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is (nie of the oulstanding characteristies of modern industry.

H oy T ) NP NN
Macmnm;, power, ana  methods of mass production have

_Z" BILITY to make gurds but inability to find markets for thent

¢ ndereq it pessible to produce in quantitics immensely createa
ant ever befare T
tﬂuu ever before. The difficulty is to sell these goods once they

v omenda

are made.  oialstical record shows that every industrial country
MV N

rom the Ume it beco uc,s industrialised sufiers from a recurrent

h scarcity of markets in turn gives rise
ioyment, restriction of production, a reduced
: and, sooncr or later, international c complica-
ving outl of the world-wide struggie to find outlets for
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In tihe United States the l’gllu" 2
ppear to be following a substantj
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