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The judicial decisions which put industrial laws inlo effect or
seltle problems of labour law not yet covered by legislation are bound
to claim an ncreasing place tn the publications of the Internalional
Labour Office. A reader who wishes to use these documents intelligently
must necessarily have some idea of the machinery of the pariicular
judicial system discussed, the tribunals by whose activities that system
1§ developed, its relation to legislation and other sources of national
law, and finally the legal or de facto authority enjoyed by each of
its component parts. For England the necessary informaiion has
been provided by a master hand in an article published by the Inter-
national Labour Review in 1924, In this article my friend and
colleague, Professor H. C. Guiteridge, has answered all the essential
questions which a jurist, and a fortiori a layman, must ask when
he embarks wpon the exploraiton of a foreign judicial system, and
has set out s material in a logical sequence which it would be hard
to better. The ground plan of his article may therefore well serve
as a model for a description of the administration of French Labour
law, tn so far as the differences wn structure of the French and English
legal systems will permat. ’

. Part of the article 13 due to the expert collaboration of two of my

colleagues at Lyons. Mr. Paul Pic has contributed an analysis of
the respective functions of the various civil, industrial, and adminis-
trative tribunals which together help to build wp indusirial law ; and
My, Pierre Garraud has done the same for the criminal tribunals.
My own contribution consists of an account of the sources and growth
of industrial law, the whole being intended to form a complete reply
to the questions suggested by the earlier article on England. I may
add that I have throughout had the advantage of Mr. Garraud’s
valuable help.

Edouard LAMBERT.

' Vol X, No. 2, August 1924, pp. 209-235 : ** Tho Interpretation and Adminis-
yrotion of Labour Laws in England ”, by Prof. H. C. GUTTERIDGE.
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TiE RELATIONS BETWEEN INDUSTRIAL LAW AND (ENERAL Law
N FRANCE

WS’; ‘ABO' R legislation to-day constitutes a special branchof French
A4 Jegislation, and has been officially recognised as such in the
many decrees and orders which, during the last quarter of a century,
have in turn defined the cwrricula for instruction in law. These
curriculs, by classing it as a separate subject under the somewhat
ambiguous name of “industrial legislation ”, bave given rise to
a number of textbooks whick differ from the corresponding Engiish
works, such as those of Sir Henry Slesser, in that they do not merely
contain & commentary on the various labour laws, but give a syn-
thetic survey of all the problems raised by the conflict betweon
the interests of employers and of employed. The French Legislature
hag tried to hasten this process of the individualisation of labour
law by promulgating in successive instalments a Codo of Labour
and Social Welfare.

The Labour Code and iis Relation to Olher Codes
The Labour Code, it has been said, is one only in name. Ii
bears little resemblence to the systematic codifications of the
beginning of the ninetecuth century which ensured the absolute
independence of criminal law and the relatively wide autonomy
of commercial law. ¥ contains no general reguiation of all the
problems connected with the conditions of industrial wage earners,
such as that cstablished by the Russian Labour Code of 1518
revised in 1922, It is a miere juxtaposition of laws of differcat date
and dissimilar intention, and resembles the English consolidated
Acts or oven the American Compiled or Revised Statutes much
more then it does the Irench codes of the nineteenth cenburyt.
Moreover, the Code i3 as yet incomplete. Book I on “ agree-
ments relating to labour ” was promulgated in 1910 ; Book II
or “ the regulation of labour conditions ” in 1§12 ; since then a.
further part, entitled ]mls diction, conciliation and arbitration,
vocational IuLJICbC*lt/&L;(Jn , has been completed, forming Book IV,
promuigated in the Ach of 20 June 1624. Su uent laws on

ubsequ
subjects already dealt with by the Code have been incorporated

Y On tho codification of labour law, cf. T, Pic : Preile démentaire de ZC"]LS‘(ZWC/'V
industrielle ; Les lols ouvriéres, 5th edition, 1324, Nos. 189 ot seq., pp. 90-94; B
Les lots du travail ot de la prévoyance sociale ; Ldyislation ouvriére, 6th oditi
revised by PenrEav, 1921, Nos. 41-42, pp. 29-30.
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in it ; for instance, those of 25 March and 25 June 1919 on collective
labour agreements, the detailed provisions of which have been
compressed into sections 31 and 32 of Book I in a manner most
inconvenient for reference. Similarly, the Act of 23 April 1919
on the 8-hour day and that of 31 January 1926.on special provisions
concerning the use of white lead in painting form sections 6 et seg.,
and sections 79 and 173, of Book II. Yet so far only three books
of the Code have been issued, although it is ultlmately to consist
of seven.

“ivThere are, too, a large number of Acts which are essentially
within the field of labour law, but are not in the Code ; for instance,
the Act of § April 1898 on the liability for accidents to workers
during their employment and the supplementary texts; the Act
of 9 April 1910 on workmen’s and peasants’ pensions; the Act
of 22 November 1918 for guaranteeing to mobilised workers the
res'ump‘cion of their contract of employment ; the Acts of 21 March
1884 and 12 March 1920 on trade associations ; the Act of 26 July
1925 esteblishing chambers of trade ; ete.

‘Further, some of the provisions belonging to labour law are
to be found scattered in other codes or in Acts connected with
these codes. Thus, in the case of the Civil Code, there is the Act
of 13 July 1907 concerning the rights of married women to their
earnings ; scction 1780 on the hiring of domestic servants and
workers ; scction 2203 on privileges with respect to the payment
of wages ; section 2271 on limitation of action with .respect to the
payment of the hire, supplies, or wages of workers and labourers ;
in the case of the Commercial Code, there is Book II, Title V,
concerning the engagement and wages of sailors and members of
the crew ; in the case of the Penal Code, there are section 14 and
415 on attacks on the freedom of work.

. The Relations between Industriol Low and Civil Law

"In the present state of the Labour Code industrial law can
form neither a wholly original body of law like administrative
or’criminal law, nor 50 specialised & branch of private law as com-
mercial law. As a matter of fact, it did not begin to stand out from
the gencral background of civil law until the end of the nineteenth
contury, when the reaction against the policy of economic laisser
faire was beginning to find expression in legislation. Though
certain elements, such as fastory inspection and the regulation of
safety and health conditions, link it up with both administrative
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inal law, while others, such as social insurance, offc: a
really independent field of activity, its central feabures are still
closely bound up with the Civil Code, from which their gencral
structure is derived.

The individual contrach of employment cormes within the sphere
of civil as well as of industrial law, and the many provisions on
this subject in Book II of the Labour Code are but modifieations,
due to the influence of new conceptions of collective law, of the
individuzalist principles of the Civil Code which are still the general
law. Even collective agreements for fixing rates of wages and other
general conditions of work are not free from this subjection to the
guiding principles of civil law. Itis true that Book I of the Labour
Code (Act of 26 Larch 1919) made important exceptions to these
principles in favour of collective agreements covered by the defi-
nition in section 31: “any agreement ... concluded between
representatives of o trade association or any other group of workers,
of the onc part, and representatives of an industrial asscciation
or any other group of employers, or several employers contracting
individually, or even a single employer, of the other part ”. But

irictive terms of this definiticn leave two classes of agree-
sents on wages or conditions of work under the exclusive control
of the Civil Code, namely : (1) definite agreements for this purpose
> organisation and workers, some belonging to
the organisation, others not, which agreements were recently
declared by o judgment of the St. Etienne Civil Court of 2 January
925' to be touched by none of the provisions of the Act of 25 Merch
919 ; (2) rules of employment, which, although in fact drawn up
by the employer, are coasidered by the courts as transformed into
true collective labour agreements by the tacit consent given by
the workers on entering the workshop ; conditicns of publzity
imposed ou these rules, but in all other respects they are covered
by rule of the absolute sovereignty of coniracts laid dowu in
section 1134 of the Civil Code. Even for collective agreements
subject to the Act of 25 March 1919, the legal validity of the
mesns of economic pressure which trade associations must in fact
use to obtain their signature and ensure their observance, as well
as the conditions under which such pressure may be broughy to
bear, are always determined by the Civil Code. Thus the certral
portion of industrial law remains dovetailed into and in large part
merged with the general mass of the Civil Code.

between o workers
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More and more, hiowever, it is becoming dissociated from the
traditional background of civil law. This is chiefly owing to the
multiplication of labour laws, which reinforce one another and
interlock into an increasingly compact structure, and also, though
to & much less extent, to the tendencies of judicial enforcement.
The supervision by the Court of Cassation of the course of judicial
decisions in industrixd as well as in civil cases may tend to maintain
the subordination of industrial to civil law ; but, a5 an offset to
this, the dissociation of the two is favoured by the fact that the
lowest tribunals in thie hicrarchy dealing with the administration
of labour law consiss of representatives of exaployers and of workers.
To these popular judges, the importance assigned fo local and trade
customs in the practical regulation of labour agreements is an
inducement to take the initiative in investigating and fixing such
customs. Since they owe their position to election, they are much

less sensitive than professional judges to the censure of the Court
of Cassation, and axre likely to be more afraid of the censure of the
trades they represent. An importent example is the growing
tendency of the probiviral courts {conseils de prud hommes), under
pressure of the workers’ refusal to treat rules of cmployment as
& true contract since they are no$ subject to frec bargsining, to
reject clauses of these rules. which they comsider unfair or too
widely opposed to local or frade customs as found, for instance,
under true collective agreements. And this tendency persists, in
spite of the consistency with which the Court of Cassation quashes
such decisions in the name of section 1134 of the Civil Code and
of the freedom of contractsl.

i
H

In this way the legal idcas curr the labour world ultimately
react on the practice of the professional judges, sometimes even
ithout the intervention of the probiviral courts. The way in
which these reactions of popular cpinion work and their scope
may be illustrated by sn example drawn from the judicial effect
given to sections 50 and 51 of Book I of the Labour Code, which
run as follows :

50. There is no compensation to the advantage of cmployers as
between the wages due from them to their workers, and any sums due
to them for various supplies of whatever nature, except for :

t Cf, Civil Chambor of the Court of Cassation (in future reicrred to as Civ.),

- 19 February 1923, Dalloz, 1926, I, 129, end note Pic {clause by which employer

can dismiss worker witi: ono hour’s notico only) ; Civ., 6 July 1825, Sirey, 1925, 1,
349 {clause fixing uncqual facilities for looking for work during the period of notice
according as notico is given by the worker the firm} ; Civ., 9 December 1625,
Gazeite du Palais, 1626, I, 281 (clauso depriving a dismissed worker of the right
to output bonuses nov yeb calculated) ; cte.
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1) toolg and instruments nceded for the work;
(2) substances and maserials in the charge and use of the worker ;
(3) swms advanced to procure the above articles.

51. Ianer oyer makes an advance in cash other than as provided
for under Iy ad (3) of the previous scction, he ¢ ean Tecover it only by
mesns of suce ¢ doductions, not cxceeding one-tenth of the wages due.

£

These scctions were taken without appreciable change from
the Act of 12 Janusry 1863, whi 'h was passed under the pressure
of the workers” organisations ab a time when they were chielly
concernec o protect their members against the truck system and

against the risk of seeing a large proportion of their wages swallowec

"

§ol
adequate opportunity for discussion. The authors of the Act of
12 January 1895 ieft completely cut of account the other possible
yplications of the system of compensation of mutual debis as
between employers and workers.

Subsequently, empiomrs called in the civil-law theory of
compensation in their scarch for an economically effective sanction
ior the obii uablons imposed on %he workers with respect to the
conditions of denunciation of the contiact of employment, in

e. Some of them claimed that they

should deduct from the wages dus to the worker, but not yet p uld

bt ; for premature or irregular denuncia-
tion of the contract. By a judgment of 31 May 1907%, the Civil
] sation admitted this claim as being
section 1289 of the Civil Code, and
“uth“"lsed the complete cox ponsatxor of the sums mutually due
between the employers and the workers up to the amount of the
larger of the two

The strong uhooreu.ca‘ objections raised by this decision led
to a first change of view on the part of the Civil Chamber, when
in two judgraents, of 2 SJune 1910 and 8 November 16112, it adopted
& compromise. Yv whout abandoning *uhe fieid of civil law, it correct-

ed its decision of 1907 by referring to the third para-
graph of section 1293 of the Civil Code, under whic h compensation
for their cause alizaents declared
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+the status of sums due for aliment. The 1910 and lglii_judvgments,

while still maintaining that employers’ claims on worlters, other

than those for supplies or sums advanced for supplies under sections
50 and 51 of Book I of the Labour Code, may be compensabe
out of wages in sccordance with the general terms of sections 1621

and 1923 of the Civil Code, limited the effect of such compensation
to that tenth part of the wage which is liable to seizure.

A sccond and more decisive change of view seems to have been
made when the Court of Cassation, in a judgment of 15 July 19241,
dealt with the legal validity of & decision of the Court of Beauvais
authorising an employer to postpone the payment of wages du
until the worker had vacated the premises which he occupied
under the contract of service and unduly refused to quit. The Jivil
Chamber quashed this judgment on the following grounds :

&

o

With reference to section 51, Book I of the Labour Code : wihercas
this section docs not authorise deductions from the wages due to workers
other than for the purpose of refmmmé to the employer cash advancos
to  the extent speciiied; ... whereas by granting the employer a
to make deductions from wages due, in a case outside tho strict
laid down by the law, the decision appca,'“a against has falsely applied,
and therefore vxolamd the aforesaid section.

If the opinion adopied in this judgment of 1924 was formulated
with full recognition of its import, and if it is intended to be main-
tained — the reasons for the query wil be indicated later — it

will constitute the final breach between this part of labour iaw
and the Civil Code. The Civil Code, in iack, lays down as a general

principle that the system of compensation applies to all claims
satisfying the conditions of section 12§1 of the Code; except

ptions

to this were authorised by sectlons 50 and 51 of Book T of the

Labour Code, not by admitting the application of the system to
certain classes of claims, bub by rejecting it for others. The judg-
men’ of 15 July 1924, on the contrary, substitutes for this civii-
law conception & general principle of industrial legislation according
to which the freedom of wages — of the whole wage and no longer
cnly of nine-tentis — from lability to compensation becomes the
rule, and which introduces into French law & new concepm,n of
the social and economic functions of wages.

This evolution of the judicial theory of compensation as 9’1
to wages gives a simplified and magnified ploture of the gene
evolution of French industrial lnw, which, merged at first.in ’ci

,_4 £ e

: Sircy, 1925, I, 125, Savin v. Vilain. .
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mass of civil law, has partially freed itself by combining the old
civil-law elements with the new contribution of the labour laws,
and is already showing a tendency to become independent of
extraneous backgrounds. But the last stage, that of complete
emancipation, is still inchoate and confused. All that can be

sserted is that the links between the principles of industriai and
of civil law arve daily becoming looser and more flexible.

i,

Law

e

The Scope of Industria

There is shmilar instability, also due to the rapd growth of

labour law, in the determ matwu of the frontiers which separate
this from other bran 1vcu of French law. The scope of industrisi

law is not yob fixed with any permancnce, either as regards subject
matbter, or ag regards the persons covered.
Tl steady inoroase in the number of subjects deait witt

3 b

auses of this increase are state regulation of new
w forms of activity of industry; the increased

duties devolving upon factory inspectors as regarGs supervision

of the workers’ conditions of health and safety ; the growth <

Acg‘sl tion dealing with the organisation and hours of work ; the

mausies o i

@

cretions to social insurance legislation, such as that produced

by the Acb of J Cctober 1619, which added Hability for ovcupatxor -
A%

&l discascs to the existing Hability for industrial aceidents, section 2,

subsection 2 of the Act ing thab the list of such diseases
i and auhlemeutcd by further Acts.

idustrial legh »lauo“ is intended

increasing in number with equal steadiness. At

ardly extended beyond wage earners in

dngs, so that “ mduatrul legislation ”
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it may be added that French legislation can show nothing to

correspond to the English Acts quoted by Professo Gutteridge,

the trend-of labeur legisla
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which guarantee the economic and disciplinary self-government
of the trade unions against interference by the judicial authorities
There is no equivalent to the Trade Unions Act of 1871, which
prohxbzts any legal proceedings instituted with the object of the

* direct enforcement ” of the rules of a union, nor to those sections
of the Trade Disputes Act of 1906 which render trade unions and
their officers or members as such immune from civil procecdings
for actions committed in the course of & trade dispute. In France
no exception is allowed to the general law concerning the admis-
sibility of proceedings instituted against a trade union.or its leaders,
whether by members of the union or by third parties who wish
to resist the activities of the unions. The courts have full powers
to determine the logal validity, and sanction the consequences,
of collective agreements on wages and conditions of werk. These
agreements do not constibute merely “ gentlemen’s agreements ”,
as in Englend, but are treated, in each of the three classes already

-discussed, as judicially enforceeble contracts. In this respect the

jurisdiction of the courts is wider in France than in England

o

THE SOURCES OF INDUSTRIAL LAW

Tm, sources of indusérial law are in the main the same as thoso
of general law, but differently combined, and with some modifi-
cation of the relative importance customarily sattached to each,
in order to meet the special requirewents of the subject. Tor its
own development this branch of law, being connected with both
criminal and administrative law, as well as with civil law, musb
necessarily employ and combine the instruments in use of each
of the three. Moreover to solve the complex, variable, and novel
problems which constitute its special sphere, it needs to draw
very largely on methods of lawmaking whick, in the older branches
of French law, have been relegated o the background or completely
discarded.

* Relerence has already been made to the influence on the course
of Hrench labour legislation of internaticnal treaties for the pro-
tection of the workers or for the regulation of conditions of work
in general or in ceriain occupations. This influence is bound to
be much more marked in the future, but even now the rosults
are far from mnegligible. It was of course only in consequence of
the retification by France of the relevent conventions that reforms
of this kind were introduced into French law, and it was ouly by

B¢t
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they were effectively realised?.

s
Bub the model for those national laws themselves, as well as the
> ind them, iay in 'Lhe souzces of international labour
he Lot of 17 December 1908 and the Decree
7y 1910, confiriming the decisions of the Berne Conference
(16068) on the prohibition of the use f v‘ute puoufhorus in the
manuiaciure of maiches ; the Act of 15 July 1908 and the Decres
? 13 September 1910 (now section 21 of Book 1l of the Labour
Uodp), co“ﬁmlm\r t}e decisions of the same Counference on the
prohivivion of v work of women in industry; the Act
of 31 u-@nu:»rg ;268 amending Book II, Title I, Chapter IV of the
Labour Code, confirming the decisions of the Third Session
of the International Labour Conierence on the use of white lead
in painting. )

No less cffective than the part thus played by international
the progress of French labour legislation is that
of administrative practice, when provisions in favour of the workers
are inscried in the speci“ca for official contracts, especially
those for 1'-‘.11)“‘7 works. These clauses have been the germ of &
and compensation for

T hayrre e
1&30UD Lany
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series of
industrial wage, family allowances) which
have gradually been in‘furoducg in private industry by collective
or individusl agrectaents between ermaployers and employed, some-
timzes even by the spontaneous initiative of employers, and have
i n given legislative saﬂ‘ctio-“l To soize extent such
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made with the state, departmental, o

communal authoriuiss or with public charitable institutions).
. T .

pmvmce, Lo wever, is still no more than an external force sebbing

in moticn
Freach indusic
hand, do not s’con short &b providing a stimulus to action ; in meay

cases they directly define rules of labour law. Eve . while the con-

Cuscoms of the trade, on the other

e

trect of employment — the first nucleus of industria al law — was

This esseriton of tho independence of national laws is modifled, however,
ision of tie last pnra"raph of section 7, Book il of the Labour Code
sril 1919), under which the xugulauxons issued for the admirnistration
Le Right-Hour Day Act * must be revise ien the time limits and conditions
down therein aro contrury o the prows‘.onu of intornationsal agreements Ol

the subject 7. -
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still governed by the civil law, it alrcady gave prominence to local

and trade customs, particularly with respect to notice and com-
pensation for premature dismissail. To-day this traditiona functﬁon
of trade customs is explicitly sanctioned by section 23, paragraph 13

£ Book T of the Labour Code. Owing to the development of collec-
tive bargaining and the increasingly frequent inclusion in collective
sgreements of clauses aiming &t the establishment of industrial
police regulations on similar lines, suck -customs are tending to
play a much greater part in building up labour law.

The Act of 23 April 1919 (section 7, Bock II of the Labour Code)
even gave official recognition to agreements between employers
and workers’ organisations as & factor in the administra ive maeas-
ures provided for carrying the Eight-Hour Day Act into effect.
The second parcgraph of section 7 lays down that the public
admiristrative regulations provided for “ shall be drawn up either
on official initiative or upon the demand of one or more na"iozml
or district organisations of employers or workers concerned ” ; that

¢ in either case, the workers’ or employers’ organisations CGBernéd
must be consulied ” ; and that * these regulations must take into
consideration the agreements, if any, between employers’  and
workers’ organisations 2. The Act of 25 March 1816, on the
contrary, refused to admit that colleciive agreements Lebween
employers’ and workers' organisations can per se constituis the

Jaw, even the local or district law, for the occupation cc—ncemeu,

or that they can apply to others than the members of the signatory
organisations or affiiated persons or bodies. In point of fact, how-
ever, the result of the general adoption in these collecti
ments of the same clauses and conditions is to focus sitention on

rade customs which are increasingly Cluulhu(" the respect of those
Juages who are in direct touch with the persons witiin their

urisdiction. Hence the reluctance already nobed of the probiviral

v

S agree-

ucurns to enforce clauses of rules of empicyment which are too
violensly opposed o the provisions of collective agresments in
force in the particuler district and occupation.
reiucsance of the popular judges is felt even by the 31 !
judges of the civil courts. An illustration of this will be found in
the decision of the Civil Chamber of 22 February 1928° guashing

&v10

* f, Paul Pro: Traitd de Zc’gieiation industrielle, Nos. 1196 and 1;53.

: Section 43a of Book II of the Labour Code tekes an equsily sirong line,
assiy in ing 3 'mxmoulmuy iraportani {unction vo agroements between employers’
ul.u Worikers’ orgzrusat,xons in carrying into efiect the law on weekiy rest.

: Dafloz hebd., 1926, 221.
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s judgment of the Bordeaux Civil Court, which, in spite of the
contrary provisions of the rules of employment, granted compen-
sation to & workman who had been dismissed without notice, on the

nd that the right to compensation had been established “ as
ustom with the ’o rce of law ” by an agreement between trade
organisations to which neither the employer nor the worker in
question belonged.

The continued objection of lower and especially of popular
tribunais to applying established rules which govern the decisions
of the Court of Cassation hags often proved the precursor of changes
in the law which come about under the pressure of economic forces.
This may well be the case here. Ii is more than probable that the
juridical customs anamé out of collective agreements will become
one of the most important factors in labour law. As yet, however,
their part is butl subsidiary, and the principal sources of this branch
of law aro represented by legislation and judicial practice.

23 [¢i)
i

Judicral Practice

The conirast between French and English jurQSV“rudcnce is
mosh mar in vhe matter of the i impor tanoce attached to judicial
practice, ov law, & contrast which ot fivst sight seems absolute.
But asr ad to luse in force when regarded more closely

;

and in a reslistic spirit. Tor it is partly due to the persistent habit
of French jurists of following the theoretical plans laid down in
the first half of the nineteenth century when describing the machin-
ery of lawmaking in their textbooks, instead of representing what
actually happens.

In England, as Professor Gubteridge points out, the fundamental
Dart of jurisprudence cousists in ]&Loml decisions, the Common
e the law enacted by Parliament, or Statute Law, remainy
xception in spite of its Sbe&dﬂ} growmg importance. Bud
in F suce she belief in “ vhe logical self-sufficiency of legislation ”,
as Frangols Gény® so well describes it, has been traditional since
the codification period. It sees in legislation not only the funda-
one admitting of no rivai, except for

custom and the delegation to admin-
ower to issue regulations.  The authors
of the beginning of the nineteenth century

Sinderpréalion ¢f sources cn droft pri
1919, §§ 7 eb seq.

First edition, 1399 ;
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believed that they could putb a stop to the creative activities of th
judiciary, partly by forbidding judges, in section 5 of the Civi
Code, “ to pronounce by way of general regulations on cases sub-
mitted to them ”, partly by continuing the barren expedient of
referring & law back to the legislature for interpretation (référe
légeslatif). This attempt o react against the sociological laws
which govern the evolution of law has of course long since proved
abortive. But the general theory of the sources of law, formulated
under the influence of the illusions which were created by the
codification and are now dis spel lled, still reappesrs even in the
most recent works on French law.

It follows that when an English or an American jurist whose
views of the machinery of French law or of codified law in general
are coloured by these literary fictions, studies their working on
the spot, he is liable to suffer an unexpected shock. For instance,
Mr. William L. West, the chief editor of the important American
collection of law reports The National Reporter System, has de-
scribed the revelation which direct contact with German law had
been to him, during a visit to Berlin in 1923 or 1924. He refers
in the course oi a circular leuD:j‘ to the impression current in the
United States that in countries with a written law all legal disputes
ore settled by reference to the "'ode an impression which, at
least ag far as Qermany is concerned ’ne considers quite mistaken.
The German courts have latterly ha,ﬂ to settle a growing number
of cases in which the Codes were of litile assistance, and much
of the law at present in force can only be found in the decisions of
the courts. During the last six years, ke remarks, there has in
fact been a startling development of what is sometimes called
judge-made law.

If, instead of studying a country where codification is compara-
tively recent, Mr. West had chosen one like France with Codes
dating back 120 years, ke couid have satisfied himself that there
judicial practicc is of even wider importance, and that TFrench

o Nes)
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lawyers are as ready as Americans to have recourss to “ the hunt
for legal precedents ” in their search for the last word in jurls-
prudence

Iz the sphere of criminal law, and therefore in the related part

-of industrial Jaw, the I epch judic ial authorities uhqaemmnabl y

act merely as Interpreters. For in virtue of the principle of modern
public law which s mmg irom the French revolution, nullum crimen
nulic poena sine lege, judicial practice cannot create criminal law
o the twolold sense that : (1) the courts cannot apply penalties

v
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to actions not provided for by a law or regulation prescribing suci.
penalty ; (2) in applu/ing the I)l‘OVmiODb Of th riminal law their
N
£y

Matters are otherwise, however, for private ‘iaw Even whero
it has been codified, the various sections of the Acts can be applied
only with and mroagn the interpretation given by the judiciary,
an interpretation which may extend or limit their scope, strengther:
or weaken their force, and sometimes even change them into some
thing guite different. The effects of judicial practice are more
orieiﬁal in & branch of law such as labour law, in which codification
is still incomplete and is more apparent than real.’ Subjects of
capital imporiance, such as the line of demarcation between the
right of free competition and freedom of association, between.
freedom: of contract and fresdom of work and of bargaining, the

determination of the laws of industrial war and peace as constitubed .

by the settlement of labour disputbes, are governed almost exclusively
by the law as made or defined by judges. This is so even where
he judge is Tequired or professes to base his decisicn on a written
ucxt. But all that he need do is to preface his judgment by the
traditional formula “ with reference to (vu) section 1121 7, © with
reference to section 11347, “ with rofcrencc to section 1382
the Cl vil Code . Thesc a e of the most usual screens adopted,
it rc is any actual connestion between
1& the L guoted. In many & case the refer-
ence is & pure { lity, and nhe judge has to find the reasons for
his decision else And before deciding to act on his own
initiative or personal opinion, he locks for precedents in the de-
cisions of the courts above him or of his own predecessors.
Even in the presence of statutes, the judiciary tales & part
in developing the law, and nowhere ig its construstive power —
sometinies too its destructive power — so marked as in the inter
sretation of labour laws. A sufficient instance of this is the decision
oi the Civil Chamber of the Court of Cassation of 11 December
1911‘, which overthrew the fundamental principle of the Act of
5 April 1810 on workmen’s and poasants’ pensions, the prinociple
of compulsion, by maling the application of the system in practice
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optionsl for the worker.
In the sphere of labour law, therefore, the judiclary, side by
side with the legislature, performs the same creative and construc-

1 Dalloz, 18i2, I, 83. Cf. Oriminal Chamber of the Court of Cassation, Siroy,
1913, 111, 49, and Hterature gquoted by Pic: Législation indusirielle, ». 1000, No. 1.
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tive work in France and in England, and with much the same inten-
sity ; though with this difference, that in England its mandate is
officially conferred by the law, whereas in France it acts in spite
of the absolute prohibition of the corresponding law. This difference
in the starting-points of judicial practice in the two countries will
be scen ‘to have led to differences in the nature and working of
the authority of the judiciary.

Legislation : Acts and Regulations

Officially the normal source of lebour law is legislation in the
widest sense of the word, taken as covering both actual statutes
and the regulations which in some respects take their place.

{@) The technical name of “Act” (loi) is reserved for the texts
discussed and passed by the legislature (Chamber of Deputies and
Senate) and promulgated by the Executive (President of the Repub-
lic) under the conditions laid down in the Constitution of 1873.
However active the output of labour laws may have been since
the end of the uineteenth century, their effects are necessarily
limited. - The machinery of legislation takes so long to set in motion
that it cannot always intervene in twime in the settlement of the
new problems arising out of industrial progress and change. Further
the legislature can only lay down general principies applying to
the country as a whole. "It must leave other authorities to deter-

.mine the detailed application to individual industries and districts

of the standards it has formmulated. Hence the special importance -
of regulations as a source of labour law. .
The form of “ regulations ” varics With their nature and the

lahuhomtxes issuing them. Of those which contribute to the making

of lebour law there are, first, the regulations issued by the Execcutive
(the President of the Republic), which may be either crdinary
decrees or public administrative regulations. The difference is
that the latter are adopted on the recommendation of the Couwnoil
of Stabte; this recommendation, whick is not binding on the Pres-
ident of the Republic, is referred to in the decree by the use of
the formula “ the Council of State having been consulted ” (fe
Conseil d’Btat entendu). As a matter of fact, in most cases public
administrative regulations are prepared and drafted by the Council
of State.

Secondly, there are the regulations of the administrative author-
ities, which take the form of prefectorial and mayoral orders.
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(6) The next point to consider is within what Hmits and on

‘whet grounds the various suthorities entitled tc issue regulaticns
xercise this power.
n the case of the President of the Republic, his power derives
iroxa section 8 of the Constitution of 28 February 1875, which
provides that “ the Proesident of the Republic shall supervise aind
ensure the carrying into effect of the laws 7. Bubin adminis‘om‘?lve
practice the Iiteral meaning of this clause has long been exceeded.
To-day the field open to the decrees of the head of the State may
be defined by two rules : '

(3) The President of the Republic by the regulations issued
in his name creates written law in matters not covered by existing
legislation, whether this is intended to deal with a situation whkich
the legislative authorities have not yobt been able to consider (e.g.
in the field of labour law, the Deorees of 10 August 189¢ on
conditions of employment under contracts made with the State,

@
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Departments, ete.), or with o matter which is traditionally left

by the legislature to be deals with wholly or in part by regulations
issued by the head of the State (e.g. the police supsrvision of ai.ens
in ¥rance is governed simultancously by Acts, such as that of 8 Aug-
ust 1893 on the stay of aliens in France and the protection of

§22, and 28 October 1024 on the supervision,
stay, and identity of aliens and particularly of alien workess in
France).

circumstances and local conditions. He can do this on his own
injtiative, either by ordinary decrees or by public adzmmstramvc
regulations. In practice, however, in most cases, especially in
the sphere of labour legislation, the head of the State exercises
his power of issuing reguiabions on the invitation of the legxs}&:me.
W hen the Chambers pass an Act they entrust to the President of
the Republic the duty of completing it and providing for u/S c’:etl led
administration by the issue of public administr&'bive‘ regumf&ons.
It may be stated that all great labour reforms have Iollowiaa anil
will follow this procedure. Its importance.and ?l“fe 'f.unctxon’ i
asgigns to Acts and regulations respectively in mag}nggfmbou; law
may be illustrated by the Act of 23 April ‘1919 on the mgh‘ojf;our
Day. After laying down the principle of the 8-hour day (section 6

O A
13 A s, Mg At
¢ Book I of the Labour Code), this Act provides (section 7,
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" Public administrative regulations shall determine for any -given’
trade, industry, commercial employment or class of occupation, for the
whole of France or for a single district, the time limits and conditions
under which the preceding section shall be applied. ’

" The contribution of prefectorial and mayoral orders to the
meking of labour law is dependent on certain gensral yfovisions
{especially thase of the Act of 5 August 1884) under which mayors
and. prefects bave the power to issue orders concerning “ public

“.order, safety, and health . 4 prefect’ may-adopt regulations of

_this kind applying to all or some of the communes in his T}ep&rt-
went. I regulations are considered necessary for a single commune
the prefect cannot act until the meyor has been duly asked to
exercise his xight of priority and without result.

" In the sphere of labour law the prefects sometimes receive direct
instructions from the Executive to issue ordez‘s.prdvidhxg for the
enforcement of the law in their Departments. Thus the provisions
of the Labour Code on ¢ weekly rest and holidays ” (section 43a
«af Book II) provide that :- ' ' '

I an agreement is.concluded between the employers’ and workers’
organisations in & given occupation and district on the conditions under.
which a weekly rest period shall be grented-to the workers in one of
Jhe ways specified in ‘the proceding sections, the prefect of the Depart-
ment may, on the request of the organisations concerned, issue an order
broviding that the undertakings in the occupation or district shall be
closed to the public during the whole day of such rest period.;

c#" (e} The Guestion whether there is any difference in kind be-
tween Acts and regulations and between the different forms of Tegu- .
lations is still & matter of controversy. Bub on one point — the
only one which is here of importance — there is full agreement.
-A1l regulations, whatever their form and whatever the authority -
Lissizing them, are & source of private and administrative law, and
therefére also of labour law, on tho same terms as are Aots of the
legislature. Conseguently the form of their publication is governed
by rules similar o those for the publication of Acts. Above ail,

the courts draw the same conclusions from the existence or contra~

‘vention of regulations as from. the existence or contravention of-
Acts. Thus & contravention of regulations may be followed by a
sentence (o pay damages!; an appeal to the Court of Cassation

* For instance, cf. Cass. Req., 13 July 1867 ; Sirey, 1901, I, 519 ; Justice de
&aix, Iviy-sur-Seins, 29 December 1508 Act of 30 March 1909‘.
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may lie against the sentence! ; and the contravention may lead to
£

the cancelling of an official contract. The necessity of observing
such regulations may also constitute a case of force majewre exemypt-
ing from the performance of a contractual obligation?.

Tlhere are two points, however, on which the value of cgalahons
as a scurce of written law is less than that of an Act. Only an Act
can impose taxes — a traditional principle recalled in the last
seetion of the Finance Acts®. And onlyan Act can impose penaltics.
Reference should, however, ve made to section 471 of the Penal
Code which fixes a penalty of & fine of from 1 tc 5 {rancs inclusive
for “ persons who contr
administrative authorities or who fail to comply with regulations
or orders issued by the iauuicipal authorities ”. It is a firely

established practice of the courts to consider that this clause
attaches a punitive sanction, in advance and in & general way,
to all prefectorial and mayoral orders. Bub as it is explicitly Hmited
to administrative regulations it is not considered to apply, i
ordinary circumstances and without legislative imtervention, to
decrees issued by the head of the Stutet. In the case of these decrees
there must be an explicit provision in a special Act imposing a
particular penalty, or veierring to section 471 of the Penal Code,
for contraventions of a specific decree of the President of the Repub-
lic. In actual fact, all Jabour laws which provide for their admin-
istration by means of presi

idential or prefectorial regulations fix
in advance the penalties to Le atbached to these regulations. " For
instance, section 165 of Book II of the Labour Code fixes a fine
ot 3 to 100 francs for heads of undertakings who contravene public
administrative regulations issued under the Eight-Hour Day Act:

I 7\ v TirrTey ~ U g . -
Tas ErFrzcy 0F JUDICIAL PRACTIOE ON LEGISLATION

There are two dis
cgulations, namely,

1melplmat10n For Acts

in which the tribunals can aflect
as to their legal validity, and by
second of these ways is available

* Instances are frequent. IS.g. Cass., 22 April 1901 ; Sirey, 1901, I, 336. Accord-
ing to this principle, a charge drawn on the ground of the alleged illegality of admin-
istrative regulations may be rcferred to the Criminal Chamber of the Court of
Cassation, \,f for instance, on *he question of tho weekly rost, Cass, Crim., 1 May
10‘7) 5 Guzette du Palais, 19235, 794

2 Cf. Council of State, § \Imch 1901 ; Sirey, 1902, III, 73

3 ¢ All direct and indireet contributions other than those authorised by the
lawws in foree and by this Act ... aro formally prohibited. ”

* This practice was general during the war (1914-1918), when the Criminal
Chamber of the Court of Cassation refused to attach punitive sanctions to docrocs
and orders for sccuring national supplics adopted without special legislative in-.
struction.  Cass, Crim., 3 Nov. 1917 ; Sirey, 1617, I, 145,

vene regulations lawfully adopted by the

<@

" LABOUR LAW IN FRANCE . . 1

Decisions as to the Legal Validity of Regulaiions

In France, Acts properly so called must Le respected by the
judges an the sole ground of having been issued in the forms laid
down by the Constitution, whatever their substance may be. In
constitutional practice the courts cannot refuse to assist in enforcing -
an Act on the ground of its provisicns being inconsistent with
the higher principles of constitutional law. It is true that during
the last few years certain students of French public law, such as
Hauriou, Berthélémy, and especially Duguit, have tried to prove
that it is one.of the natural prerogatives of the judiciary to sce
that labour le gislation is constxtut;onally correct, and that the
judges could exercise this prerogative if they so wished. Since,
however, in.accordance with laws dating back to the revolutionary
period, French courts of justice have considered for more than o
century that any such encroachment by them on the freedom of
s_actiori of the legislature is rigorously forbidden, the sincerest
advocates of the introduction in France of judicial control, on
American lines, of the constitu‘u?ozmlity of legislation do not as
a rule’ expect that this reform can,be effected except by an amend-
ment to the Constitution. French ‘constitutional practice is in
.zgreemcnt with English in proclaiming the supremacy of the
legislature over the judiciary in the sphere of lawmaking. No
doubt the courts can in fact temporarily paralyse the administration
of statutes by force of legal mtupr(,uatlon, as they did in the case
of the Act of 5 April 1910 on wozkers’ pensions ; but the legislature
can alwa},s defeat resistance of this ‘vund by explanatory or com-
plemenmry Acts. If lawgiver and: judge disagree on & guestion
of lebour law policy, the former cen always have the last word,
if Lie wishes..

But this is 5o only for Acts; and regulations, which are an
mft,nm ‘and ‘subordinate source of law, are in quite a different -
pogztion In no case can regulations decide on matters already
governed by an Act, nor can they exempt from general provisions
established by law. TFor instance, regulations to which a punitive
sanctmn attaches in virtue of section 471 of the Penal Code cannot
adopt pm‘cq&es opposed to those of the Penal Code on attempted
crime, criminal complicity, or criminal responsibility. Finally —
and this point is of particular importance in the regulation of
labour - conditions — regulations cannot interfere with the
individual rights which are considered to be the bases of French
public law-and are enshrined in constitutional texts such as the
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* Declaration of the rights of wan and of the citizen ” of 1788,
Among the 1‘1ghns which caninot be touched by regulations — bearing
a close rescinblance to those in America which are protected by
the judicial {power of deciding whether legislation is constitu-
tlonal or not — it is suflicient o recall those of individual hberay
the right of property, #he cquality of citizens, and the freedom
of md and of industry. '

sho Id be added that there are degrees in the power to issue
1‘egulm10ns. - An ordinary decree cannot modify what is already
governed by public administrative mgula’mons, and an adminis-
trative order cannob deal with a point governed by an ordinary
docreec or regulations issued by the Executive. .

The sanction for these principles, which limit the creative power
of 1‘evur‘-t?ons will be found in the recognised power of the courts
to decide as to their legal validity, a power which on one particular
point is established by scction 471 of the Penal Code avthorising
anitive sanction only for “ lawiully adopted ” regulations. This

a0
£
obvicusly means that when the criminal courts are asked to guar-
ing the penaliy

& whether

antec & prefectorial or municipal order by impos
provided by the Code, they have the right to exa
the order is in accordance with the law or not. - But it-is now
definitely recognised that courts of all descriptions may examire
the validity of regulations, civil! as well as criminal courts, admin-
istrative as well as judicial tribunals. Further, all regulations,
“even those which are most closely related to Acts and'are usually
adopted on the direct invitation of the legislature, namely, pubke
administrative regulations, are subject to judicial control of their

o

Pt

egal validisy™.

Tho next point to consider is the criteria which the courts appiy
to determine whether regulations are legal. In the first place,
they must be issued by an authority which is competent to do so.
Tu the second place, thoy must be in the form and satisly the cou-
ditions laid down for the drafting and publication of regulations,
Further, if they are issued in pursuance of an Act (e.g. public
administrative regulations for carrying into cfiect a special Act,

L CL Civ., 24 Gcet. 1917 ; Dalloz, 1918, 3, 6. Lyons Civil Court, 23 June 1905 ;
fazed

o dw Palais, 1909, L, 448. .
s principle was clearly formulated for the frst timo in the decisions of
ver 1907 (Sirey, 1608,

the Counctl of State of b Dec : r
1908 (Sirey, 1911, III, Dalloz, 1510, III, 73). Since then it has frequently
been upphw, part \,Ludlty n connection with the legal validivy of public sdminis-
trative regulntions issucd in pursuance of labour laws. Ci, for example Council
of State, 8 Feb. 1924 ; Bullciin dw Ministére du Travedd, 1926, p. 188.
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orders adopted under laws governing in & general way the police
powers of prefects and mayors) they must keep within the limits
defined for them by the Act in question. Finally, even if they
are clearly not contrary to the provisions of any special Act, they
must nob contravene the great constitutional principles vovvrnmg
and . limiting the scope of regulations.

With respect to this last condition it is necessary to recall one
of the normal consequences of the principle that it is-not for the
courts to examine whether an Act is constitutional or not. Suppose
that adminigtrative regulations issued.’in pursuance of an Act
are mam’fes*]y contrary to the principle of the freedom of irade
and industry, which is held to be one of the fundamental principles
of French public Jaw.  These regulations must nevertholess be
considered legal if they merely govern the detailed administration
of the restriction of freedom of trade and industry imposed by
the Act under which uhey are issued. For the legislature may reduce

or even suppress the ‘freedom of trade or of industz ry without render-
ing itself liable to censure bV the courts.  The essential result of
legislative intervention in lobour law may in fact be described
as a gradual sapping of this principle, itself a fruit of revolutionary

tself

:mdwmuahsm‘

 Burther, tno neture of this control of the i Leg validity of regula-
iions varies consﬂ»rably according as |it is exercised by iudicial

,or by administrative tribunals.

. The ]udlc;a tribunals must keep strictly to an examination
of, the criteria of validity enumerated above. It is not their business
to determine the expedleucy, efficacy, or equity of administrative
orders®, Consequently, they must enforce an inexpedient or unjust
regulation if they recognise that it is legally valids. if s court

i3I8 is pasticularly in connection with mayoral orders that this control-of legal
v&dety i3 necded a8 & brake on abuses of the issue of regulations, and it is in thxs
Sold-that the courts most frequently allege an attack on fundamental individua}
inghib &8 .8 reason for not emorcmg regulations. To take an eAamplo connceted
With mbom law ; the regulation of the work of hawkers, small traders, cud agents
working on the publ.c highway. Among the decisions fixing the Limits Dlaced
by the principles of the freedom of trade and industry on the powers of tho adminis-
tretive authorities to issue regulations, the following may be cited : Cass. , 23 June
1908, Gazetie du Palais, 1908, II, 55 ; Council of State, 5 June 1908, Dalioz, 1910,
1%, 17 ; Cass., 13 Feb. 1909, Sirey, ‘90 1, 529 ; Ceass., 27 Feb. 1608, Gazeite du
Palcis, ‘.309 I, 47¢ and Sirey, 181, I, 401. :

This principio is' consistently observed ; cf. for instance Cass., 4 May 1923,
¢y, 1923, I, 306. " o
# This rulo ig all the more Important in that a crirainal court when dealing
with regulations which it comsiders .mga’ or inexpedient inay not buageﬁu its
decw‘oa while weiting for a decision of the Council of Steto a5 to their ca.neuaqon
Cf Cass., 3 1 A&y 1812, Sirey, °12, I, 420; 17 Jan. 1914, Sirey, 1914, I, 423 an
fon €1» I, 144,
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considers that regulations which it is asked to enforce are illegad,
this afiirmation of opinion can have only an isolated and negative
efect. The court cannot annul the illegal order, but can mercly
refuse in the particuler case before it to enforce the mgulati@w
referred to it and the sanction attached to them. In particular,
if a puanitive sanction is attached to the regulations, all that a

riminal court which considers them illegal can do is to discharge

the accused. But this does not mean the annalment of tie regula-

tions themselves, and the next day the same court or a neigh-
.bouring court may have to deal with another prosecution against
another person on a charge arising under the same regulations.
On the other hand, when the Council of State as an adminis-
trative tribunal is required to determine the logal validity of an
- administrative crder in consequence of an appeal on the ground
of excess of jurisdiction?, its investigations are not confined within
the limits assigned to judicial tribunals. The Council of Stite
examines not only the legality of the order in the strict sense ;
it also determines whether in spite of its apparent legality it does
not involve an abusc of powers, whether, in other words, by its
class spirit or by its intrinsic injustice, its spirit and its results
are nob trary tc those intended by the Act when establishing
b to issue regulations. Further, when the Council of State
es that regulations are illegal or involve an abuse of
powers, 1t annuls them, its decision thus being both general and
positiver. '

In view of the considerable importance of regulations as a
source of labour law, it has been necessary to insist on the lmits
imposed on their authority by the double control of the judicial

1% ) ;
and the administrative tribunals. A further important reason for
discussing this control is that suits for its oxercise constitute vne
of the principal forms of activity of cmployers’ and workers’
trade organisations under that provision of the Act of 12 March
1820 which recognises themt as competent to lnatitute legal proceed-

8 3 g ]

t It should be obsc in this conneetion that when a labour law contains a
special and formal provision under which public adminisizative regulations issued
for its eniorcement may be rveferred to the Council of State, it is the constant judicial
practice to regard such a remody, both in procedure and results, as a true aciion
for excess of jurisdiction. This applivs for instanco to actions aguinst prefectorial
decrees on the weokly rest. Cf. Council of State, 26 March 1909, Sirey, 1811, I1I,
118, Dalloz, 1910, III, 127.

2 An important effect of tho goneral and absoluie nature of this annulment
is that regulations annulled by the Council of State cannot bo used as a basis
for prosecution and condemnation before a criminal court. Cf. Cass., 4 July 1508,
azette du Palais, 1908, II, 154.
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ings in'any tribunal in respect of “ matters which directly or in-
directly prejudice thecollective interestsof the tradethey represent”.
Undoubtedly, this control gives the tribunals a powerful technical
means of indluencing the evolution of labour law, whether in a
conservative or a progressive direction.” It should be added finally
that this French system of judicial verification of the legal validity
of regulations has the disadvantage, owing to its dual form, of
sometimes leading to a difference of opinion as to the validity
of one and the same set of regulations between the judicial and
the administrative tribunals, between the Court of Cassation and
the Council of State.

- Judicial Interpretaiton of dcts

- The cases in which the total abstention of the legislature leaves
a free field to the judiciary are less numerous in France than in
England ; but in veturn the French judiciary enjoys much greater
freedom in the interpretation of legislation. In the English view
of the functions of judicial interpretation, the courts are required
to keep to the letter of the law and may not seek for the intentions
of the legislature “ outside the four corners of the Act ” — to use

.an’expression of Sir Henry Maine’s — and must interpret the jaw -

in accordance with the ordinary meaning of the words used. In

. France, on the contrary, the judge is required not to keep solely

to the wording of his text, which is too often misleading, but to
seele for the very spirit of the law so that this may prevail ; and
in order that he may discover the real intention of the authors of

‘the clause in question, he is expected, if need be, to examine the

historical circumstances in which it came into being. The English .

judge may consider only what the legislature has said, even though

ke may be convinced that it has not said what it meant ; whereas

. the French judge must understand and apply what the legislature
.. juag PPy g .

meant, even though the expression given to its thought may be’
clumsy, incomplete, or erroneous. .
- The opposition between these two conceptions of interpretation
may best be illustrated by the fundamental principle of English
jurisprudence — so rightly placed in the foreground by Professor
Gutteridge, and the real motives of which French jurists find it so .
hard to understand! — which prohibits the courts from taking into ™
consideration parliamentary documents and debates as evidence

t Cf. the comununication of M ivy ULiMANX and the comments thereon
in tho Bulletin de la Société de législution comparée, XLVIIL, pp. 83 et seq.



24 ' - INTERNATIONAL LABOUR REVIEW

of the intentions of the authors of a legislative provision, and
from using thesc to limit or extend the scope of the wording of
the law. In France, on the contrary, consultation of the prelin-
inary proceediugs has long been the favourite instrument of judicial
interpretation, and it still is one. of the most important. The
process. does not.even stop short at quoting the more impersonal
reports submitted in the name of committees, which, it may be
remarked, are allowed in American judicial practice to temper the
rigour of the traditional prohibition of English law?., The courts
find their illumination of the spirit of the law in the explanaticns
given during the parliamentary debates and not only in those of

the reports. The pursuit of this  spirit of the Act ” through the_

often confused and contradictory mass of the preliminary work
obviously allows a wide field for the initiative and discretion of the
judge in seiecting and interpreting his material.

During the last fow years abuses of this method of interpretation
have unquestionably provoked some signs of reaction. Bub this
reaction is rather in the direction of still more freedom ; in particu-
ler, it favours the tendency to consider the text in point as living:
and growing with the whole of the legislation of which it is a part,
as being subject to the influence of all the general tendencies of
this legislation, and therefore to be construed in the lght of the
“ spirit of the law ” in general — and not that of the particular
Act — es it is at the moment when the Act is to be applied, and
not as it was when the Act was passed.

"The practical importance of the apparently absclute contrast
between the French and Anglo-Saxon systems of judicial inter-
pretation must not of course be exaggerated. In expert hands,
literal interpretation wmay sometimes produce fairly substantial
modifications of the Act as it came from the brain of the lawgizer.
It must even be admitted that the Irench judiciary has never
shown so much independence of the written law as that displayed
by the American courts of justice in enforcing the Trust Acts?,
or federal labour laws®. But such results were possible only in
the United. States and in the limited field of social legislation,

because here interpretation was strengthened by the proximity

U BExamples of such modifications of the Xnglish principle by the Amesican
courts may be found in the annotution in VII dmerican Law Reports Annotated,
607 ; the particulars given by Judge SATexr in 287 Federal Reported, 572 ; and
Laxaerr and Browr : La lutte judiciaire du capital et du truvail organisés aum
Etats-Unis, p. 208, No. 3.

* Cf, LaMBERT : Gouverncment des juges, pp. 130-166.

® LauBerT and BrOWN : op. cit.,, pp. 163-276.
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‘and assistance of the judges’ power of deciding whether legislation:
is constitutional or not.

% In the particular field of labour law, where differences of policy-
"between the legislature-and the judiciary have always been muost
“frequent and :intense, the French interpretation of the law can

no doubt. hardly expect to reach the full freedom of movement
‘enjoyed by American interpretation under the protection of this-

power of the judiciary. But it has freer scope than English inter-
“pretationy Y ' ‘

Judicial practice is thus of capital importance in labour law,

perhaps ‘more so than in any other branch of codified or partly:
~codified law. It therefore becomes mnecessary to examine the-
“various tribunals which take part in building up the system.

TRiBUNALS ADMINISTERING INDUSTRIAL Law

The enforcement of labour laws involves two kinds of sanction,

-wwvil and administrative on the one hand and penal on the other. To-
these two kinds of sanction correspond two groups of judicial author-

ities, civil and sdministrative tribunals on the one hand and criminal:

~tribunals on the,other.

X Cuwil and Administrative Tribunals

(1) Civil Tribunals

© 7 Some of the civil authorities which are competent to sctile disputes

»etween employers and employed are special tribunsls created for-
sarticular occupations or trades; others are the ordinary "law courts,
vhich have jurisdiction either as courts of fixst instance in the absence-
of special tribunals, or as courts of appeal.

- The disputes themselves may be divided into two distinct groups.
The first consists of individual disputes between anemployerand a work-
ir (or employee or apprentice) arising out of & contract of employment
.or apprenticeship). It is always easy to find judges competent to settle
lisputes of this kind, the only question being whether to apply-
to the ordinary courts or to a special tribunal.

#.-The second group is composed of collective disputes. consequent on
% combination, strike, or lockout, in which the lssue is between an
employer and his workers or between organisations of employers and
of workers. Tor the settlement of these disputes, which sometimes have-
important political and social effects, the ordinary courts are powerless, .
and resort must be had to preventive or conciliatory hodies, i.c.
conciliation committess or arbitration councils.

A, Indiwidual Dispuies
{a) Probiviral Couris.

The tribunals which take cognisance of individuai disputes are
in principle the probiviral courts (conseils de prud’homimes). These were-
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«created in 1806, and their jurisdiction has been steadily extended. by
-a series of recent laws, the most Important being those of 27 March
1907, 3 July 1919, and 24 December 1923, incorporated. in Book (V
of the Code of Labour and Social Welfare. :
The probiviral courts are special tribunals set up on & joint basis
“for the settlercent, by conciliation if possible, and by authority if concili-

.-ation fails, of all disputes pending either between employers and their

workers or employees, or between employers or heads of workshops
and apprentices.  Whatever the amount in dispute, the probiviral
courts arc competent in all actions concerning the contract of employ-
ment or apprenticeship between emplovers and workers, employees,
-or apprentices, in industry or commerce (manufacture, mining, whole-
salotrade, retail trade, transport, warchousing, ete.). Theatrical employees
also come within the jurisdiction of the probiviral courts. It should be
-observed, however, that although commercial employees and ageats
have been within the jurisdiction of these courts sincoe the Act of 1907,
the plaintiff may if he prefers institute proceedings before s commercial
court when the amount in dispute is over 2,000 irancs. Further, the
probiviral courts have no jurisdiction over state and municipal workers
and employees, rural workers, and domestic servants.

Differences between shipowners or fishermen-employers and scanien
are within the jurisdiction of special maritime probiviral courts (prud’-
homanes pichewrs), the organisation of which varies according to whether
the court is for an Atlantic or Mediterranean port. ‘

A probiviral court consists of an equal number of employers and

workers (or cmployees), there being at least two of eachl. The president
and vice-president are elected annually by the members of each group,
one being an employer and the other a worker or employee. Thesc
offices must be held alternately by a representative of each group.

The chief function of the probiviral court is that of conciliation,
and an atterapt ot conciliation must always' precede the contenticus
procedure. Hence the court works through two committees (bureauz),
-a special or conciliation committee and a general or jugdment committee.

The special committes consists of two members, one employer and
one worker, who take it in turns to preside. It musy sit at least once &
week.

The general committee consists of an equal number of employer and
worker (or employee) members of the probiviral court, not less than two
-of each, including the president or vice-president, who sit alternately.
If the voting is equal the matter is referred at the earliest possible date
to the samec general committee under the chairmanship of the local
justice of the peace or one of his deputics. .

The probiviral courts take final decisions, except on questions of
competence, when the amount in dispute is not more than 600 francs.
Above this figure an appeal lies to the civil court (Act of 24 December
1925 ; section 80 of Book IV of the Labour Code). An appeal will e
to the Court of Cassation from decisions either of the probiviral court
-acting as a court of last instance, or of the civii court acting as a court
of appeal, on the ground of incompetence, excess of jurisdicsion, or
contravention of the law.

L For voting qualifications and conditions of eligibility sce sections 5 and 6 of
the Actof 27 Mareh 1907. It should be observed that since 1907 women lLuve
the right to vote and sve cligible.
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{b) Other Tribunals.

. Justices of the Peace. In a district where there is no probiviral court
the justice of the peace (juge de paix) has jurisdiction over disputes
arising out of contracts of employment or apprenticeship. Where the
amount in dispute exceeds 600 francs (Act of 1 January 1926), he decides
only in the first instance, and an appeal lics to the civil court.

Further, his jurisdiction replaces that of the probiviralcourt : (1) in
disputes between . masters and domestic  servants or agricultural
wage-earners, and between the state or the communes and their paid
workers ; (2) in certain questions connected with industrial accidents
(medical and pharmaceutical expenses, accidents involving mere tem-
porary disablement and giving the right to half wages (Act of 9 April
1898)). : .

Civil Courts and Commercial Courts. As alrcady stated, the civil
courts act as courts of appeal for decisions given in the first instance
by a probiviral court or a justice of the peace in the conditions specified.
They also have jurisdiction in disputes concerning : (1) the engagement
of persons not decmed to be workers or domestic servants (clerks,
secretaries, cte.), and of state. or communal-employees, provided that
the action does not raise & question of the interpretation of an adminis-
trative order; (2) the “onforcement of collective, agrecments between
employers and trade unions; (3) annuities and pensions.due to the
victims of accidents resulting in death or permanent disablement, or

. to their dependants, ete. o . .

4 The jurisdiction of the commercial courts extends, as a temporary
- measure, where commercial sections of the probiviral courts have not
“yet been organised, to actions arising out of the contract of employment

between commercial employers and their employees. Even if there is
& commercial section, the comuercial courts may try any dispute between
employers and employees in which the sumn involved exceeds 2,000 francs.
Finally, they have jurisdiction over cases of unfair competition between
employers’ organisationst. .

. If the amount at issue excceds 1,500 francs, the court, whether
civil or commercial, decides only in the first instance, and an appeal
lies-to the court of appeal of the district. Judgments rendered in the
last instance, or the decisions of the court of appeal, may be taken to
the. Court of Cassation.

. Central Wage Committee. The French Act of 10 July 1915, based
on the British Act of 20 October 1909 on Industrial Councils, introduced
2 legal minimum wage for women home workers in the clothing industry.
Tho'rates are calculated on a rather complicated system by depart-
mental wage committees and are published in the Recueil des actes
adminisiralifs of the Department. During a period of three months
after. publication either the Government or any association or person
concerned in the industry may lodge an appeal with the Central Com-
mittes sitting at Paris at the Ministry of Labour. This is o joint com-
mittee presided over by a judge (conseiller) of the Court of Cassation.
“:. - Civil proceedings, whether taken by an individual or an association,

1 For instanco, the dispute betwen tho Association of Manufacturers of
LChampagne Winey and the Association of the Manufacturers of Sparkling Saumur
Wines concerning the use of the trade mark * Champagao .
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on the ground of the non-payment of a duly approved wage rate, to
the prejudice of a woman worker, are within the jurisdiction of the
probiviral court, or, in the absence of such a court in the district, of
the justice of the peace.

B. Collective Dispules

{a) Conciliation Commnitlees and Arbitration Councils.

The object of the Act of 27 December 1892 on conciliation and arbi-
tration was not to confer new righis on the parties, for the power of
recourse to arbitration is a basic right, the legitimacy of which caanot
be disputed. The innovation in the Act of 1892 was therefore not that
it decided that collective disputes between employers and workers may
be settled by arbitration, but that it offered them a ready-made organi-
sation, cvery part of which is intended to encourage the substitution,
whenever possible, of rational and peaceful methods for strikes or
bruto force.

There are three main Icatures of this official organisation for pro-
moting social peace :

(1} The organisation is gencral, and capable of being adapted to all
collective disputes: concerning conditions of employment between
employers and wage earners in industry, commerce, and agricuiture..
Thus the scope of the Act of 1892 coincides with that of the Act of 1884
on trade associations,

(2) It provides a standard, defining the procedure to be followed

in each particular case for setting up the conciliation committee, or, if

this cannot be done, of the arbitration council, which is to settle the
dispute, but it does not create a permanent authority.

(3) The new organisation is essentially optional. There is never

any obligation on the parties in dispute, as in certain other countries
(e.g. Australia and New Zealand), to have recourse to the legal pro-
cedure.

Conciliation Commattees. If there is no strike, proceedings may be

initiated only by one of the parties concerned, i.e. employers on the one:

hand and workers or cmaployees on the.other. The method of electing

the delegates is left to the discretion of those concerned, but their number

may not exceed five. ‘

If & strike has been declared, the justice of the ypeace is empowered.

by section 10 of the Act to initiate conciliation proceedings.
As soon as both parties have accepted the proposal for conciliation

submitted to the justice of the peace by either of them, or, in the event.

of a strike, addressed to them both by the justice of the peace, the
committee is virtually constituted and the justice of the peace must
immediately call a meeting. The meetings are held in his presence and
he must be prepared to act as chairman at the request of the committee.
It is important to see clearly what his functions are. He Is neither a
judge nor an exv officio chairman with a casting vote. He is simply an
assessor, required to render assistance and, if requested, to presias, butb

even then he has no power to vote. A conciliation committee, ir. fact,.

can inno respect be considered as a court of justice, noroven as a delib-

erating assembly in which the majority imposc their decisions on the .

minority. The exchange of views is not followed by a final vote, and
can lead only to one of two results : cither the unanimous agresment

of the delegates, or lack of agrecment. If they agree, the terms of the:
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agreement are recorded in & report drawn up by the justice of the peace
and signed by all the delegates. This report constitutes a collective
labour agreement, the binding force of which is defined in detail in the
Act of 25 March 1919 incorporated in the Labour Code. In the opposite
case, the justice of the peace draws up a report of the failure of the
procecdings.

Arbitration Councils. If no agreement is reached, the justice of the
peace invites the parties to designate one or more arbitrators each (in
equal numbers), or & common arbitrator. Arbitration, like conciliation
proceedings, is purely optional, and the parties are thereforc- entircly
free to decline this invitation. This refusal is publicly posted up.

Utilike the delegates on the conciliation committees, arbitrators
need not be selected from among the parties concerned. The oaly limi-
tation on the freedom of choice of the parties is the stipulation in sec-
tion 14 of the Act that the arbitrators — secing that they will have t
exercise true judicial functions — must be French citizens ; it follows
that women, who may be mombers of conciliation committees, may
not be selected as arbitrators.

If the arbitrators cannot agrec, they may choose a referee {arbitre
départitewr). 1f they fail to agree both on the settlement of the dispute
and.on the choice of the refcreo, they must make a statement to that
effect in writing, and the referec is then appointed by the president of
the civil court. : .

When the arbitration award has been drawn up and signed by the

_arbitrators, it is transmitted to the justice of the peace and deposited

with thé clerk of the court. The preservation and authenticity of these
decisions being thus secured, they constitute & sort of charter of usage,
to which the competent courts must refer in settling individual disputes.
For an arbitration award accepted by both parties has all the charac-
teristics of a collective agrecement and is therefore legally binding.
The difficulty is to obtain the approval of both partics, which is

_needed to convert the arbitration award into a collective agrecment,

for no coercive sanction is attached to the decisions of the councils.
For the same reasons as made Parliament reject  the principle of com-
I:ulsory arbitration (namely, the illusory nature of an enforced decision

" directed against the workers), it was thought impossible to make the
- decisions of the  councils enforceable by civil proceedings, or to attach
punitive sanctions to contraventions of the awards.

{b) _Dhe Permanent Arbitration Council for Shipping.

- While the 1862 Act made no provision for a permanent council, the
Act of 22 July 1909, on the contrary, set up & permancnt arbitration
counci} to settle collective disputes between. shipping companies and
their crews. This council consists of an equal number of reprosentatives
of shipowners and of seamen, together with two judges outside the
industry (magistrates or professors of law). Its awards are in no respect
binding, but the fact that it is permanent confers on it real authority.
Its work is governed by a recent decree of 25 December 1923, replacing
that, of 19 June 1910.

(2)  ddmonstrative Tribunals -

‘In » general way, the work of supervising and controlling the enforce-

-mment of the various administrative regulations which govern economic
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activity is in the bands of the administrative authoritics {(prefectura}.
councils and the Council of State). ]

To take a {ew examples : the admmistrative fribunals have cogni-
sance of the many disputes arising out of the interpretation and enforce-
ment of public contracts between the state or the municipalities and the
companies holding concessions for public seryices (water, gas, _electncxt.y,
motive power, transport) ; disputes concerning orders granting permits
for dangercus, unpleasant, or unhealthy cstablishwments, or granting
exemption from the Weekiy LRost Acts ; disputes relating to the pay-
ment of werkmen’s and peasants’ pensions, the payment of relief, ete.

In principle, the casc is first brought before the prefectural council,
and on appeal before the Council of State.. Nevertheless, the Council
of State may take cognisance immediately of an appeal from a profec-
torial or municipal decrec for excess of jurisdiction. o

Disputes as to competence between a judicial and an adminjstrative
tribunal arc settled by a disputes tribunal (tribunal des conglits), consist-
ing of an equal number of representatives of the Court of Cassation
and of the Council of State, which settles this point and refers_the partics
to the competent tribunal.

Pensions Courts.

Under the War Pensions Act of 31 March 1619, amended by the
Acts of 30 April 1920 and 1 April 1923, all disputes arising out of the
administration of these Acts are dealt with in the first instance by the
departmental pensions court for the place of _residence of‘the perzon
concerned, and on appeal by the regional pensions court. These courts
consist of magistrates and high administrative officials, doctors, and
pensioners selected by lot. Appeals lie to the Council of State only for
excess or abuse of jurisdiction, formal defects, or contraventions of the
Act.

1T, Criminad Courts. .

The criminal courts whose judgments scrve as precedonts for the
formation of labour law are of three kinds : (1) the correctional police
courts of the first degree {iribunal correctionel) and of the sccond degree
{the correctional appeal chambers of the court of app?afly 5(2) tl‘le ordinary
police courts (tridbunal de simple police) ; (3) the Criminal Chamber of
the Court of Cassation. : )

A correctional courd consists cither of a civil court of ﬁx'st.mstm.zcc,
Le. the district {arrondissement) couxt, trying criminal cases, on the
principle of the unity of the two jurisdictions — the same tribunals,
consisting of the same judges, trying both civil and criminal cases —
or, where the distriet court consists of several chambers, of the correc-
tional chamber of the court of first instance. The correctional coul‘}f
tries misdemeanours (délits), i.c. offences punishable by ** correctional ™
penalties, of whicll there-are two : imprisonment (emprisonnement
correctionnel) if fixed by the law at six days to five years inclusive, and
fine {wmende correctionnelle) if fixed by the law at 16 francs or more.
Tt tries such cases in the first instance, that is to say, all the parties to
the case have the right to appeal from its decisions to a sccond and
higher judicial authority, the cours of appeal, one chamber of w.u;ph{
the correctional appeal chamber, has the special nmcL‘xon of examining
appeals from the judgments of the correctional courts.

An ordinary police court is constituted in cach canton by the justice.
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of. the peace, who tries criminal cases in sittings or parts of sittings
distinet from those in which he tries civil cases. In large towus there is
only one ordinary.police court, composed of the justices of the peace
of the different cantons. In Paris and Lyons the justices of the peace
composing the ordinary police courts specialise in criminal cases and
nsver try- civil cases. - Theso courts try petty offences (comiraventions),
that.is to-say, offences punishable by a ¢ police ” penalty, which is-
cither imprisonment (emprisonnement de police) if fixed by the law at
1 to;5 days, inclusive, or fine (amende de police) if fixed by the law at
L. to 15 francs inclusive. In principle the ordinary police courts decide
in-both-the first and the last instance, in this sense that from moss of
their decisions no appeai-is allowed. . Novertheless, the accused have a
persoual right, not attaching to the prosecuting parties, and therefore
nob to the public prosecutor in an ordinary police court, nor to collec.
tive or:individusl civil plaintifls, to appeal from judgments of ordinary
police. courts sentencing them either to a term of imprisonment what-
ever-its length, or to &' fine or payment of compensation to the civil
plaintiffs (damages, restisution, etc.) exceeding 5 francs (section 172 of
the Code of Criminal Procedure). Such an appeal lics to the correctional
‘court for the district in which the police court rendering the judgment
in question is situated. -
7 An appesl on a poiut of law to the Court of Cassation (pourvor cn
cassation) lies aguinst decisions taken in the.last instance, Le. where
proceedings by way of ordinary appeal are not allowed, or where an
appeal from the decision has already been brought. In accordance with
this general formula, this right of appeal exists in the case of judgments
of the ordinary police courts against which there is no appeal ; judgments
of.;the correctionsl courts in ordinary police cases heard on.an appeal
‘against. the sentence of an ordinary police court from which appeal is
‘aliowed under section 172 of the Code of Criminal Procedure ; finally,
decisions of the courts of appeal on appeals against judgments rendered
in correctional cases by the correctional courts. An appeal to the Court
‘of -Cassation is in principle open to any of the parties to the case : the
‘public prosecutor, the civil plaintifis, and the accused. Only questions
:of law may be submitted to the Court of Cassation ; that is to say, this
tribunal must consider the findings of the lower courts (ordinary police
-courts, correctional courts, courts of appeal) on questions of fact as.not
-open to question, and must oxamine only whether the decision submitted
:to it has correctly applied the Jaw to these facts.
¢ 2:There are two main types of appeal to the Cours of Cassabion. An
& Lién. the inierest of the parties may be brought sgainst a decision
#which has-not yet receivid the authority of final judgment ; it may
“affeot the legal situation of the various parties to the case as determined
.:by:the decision in question. Appeals on the order of the Minister of
SJugtice and in the interest of the law sre brought, as is clearly shown
. by'thé name of the sccoud, in the interests of sound procedure, in order
4o enable the Court of Cassation to censure any decisions of the lower
tribuneds which are contrary to the law, and so to reach uniformity of
“practice in the interpretation of criminal law. In principle, these appeals
;cannot alter the legal situation in which the private parties, i.c. the
civil plaintiffs and the accused, are placed by the judgment or order
ubmitted to the Court of Cassation, at least 1ot in & manuer unfavour-
able to their interests. X ’
‘Appdals against decisions in criminal cascs are submitted to the
Criminai Chamber of the Court of Cassation, the Chamber of Petitions
2{Chambre. des requétes) having no jurisdiction in criminal cases. Nor-
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mally, its decision takes the form either of dismissing the appeal (arrét

«le rejet), or of quashing the decision appealed against {arrét de cassation).

In principle, if the decision is quashed, the casc is referred back to a
tribunal of the same order as that which gave the original judgment ;
for instance, if the judgment of an ordinary police court is quashed,
the casc is referred back to another ordinary police court for a new trial.
“This tribunal must re-examine the whole case both on the law and on
the facts, and it is not bound to conform to the decision of the Criminai
‘Chamber. If, however, its judgment coincides with the quashed judg-
ment of the first tribunal, this indicates a difference of opinion on a
(question of Jaw between the tribunal to which the case is referred back
and the Court of Cassation ; and in a question of law the opinion of the
Court of Cassation must ultimately prevail. In order to sccure this
suprentacy of the Court of Cassation, the Act of 1 April 1837 lays down
‘that if in such circumstances a new appeal is brought against the decision
-of the court to which the casc has been referred back, the latter decision
being contrary to the view of the Criminal Chamber, the Court of
Cassation shall decide in a joint sitting of all its chambers (** toufes ses
chambres réunies '), The tribunal in question must accept the decision
-of the Joint Chambers, being bound ‘¢ to comply with the decision of
the Court of Cassation on the point of law judged by that Court .

Tir AUTHORITY OF JUDICIAL DECISIONS

The practical consecuences of the difference between the views
-of official French and English jurisprudence on the relative value
of the sources of law become most apparent in the matter of the
authority given to judicial decisions. This authority exists in both
countries and in large measure, but while to the English jurist
this is a normal and regular phenomenon, for the French it should
not exist, and its operation is thercfore contraband.

Thus in Eunglish judicial theory and practice equal attenticn
is paid to the machinery of Common Law and to that of Statute
Law, and detailed rules have grown up for the working of botk ;
but in TFrench theory and practice there has been no occasion to
specify the conditions under and the extent to which judicial
precedents may acquire authority, since according to the consti-
tutional theovy or fiction they have no competence to acquire
such an authority in any form or any degree. In England, therefore,
when a judicial precedent satisfies certain requirements, it con-
stitutes an authentic part of the “ Common Law ”, and has legal
authority, being binding on all judges in the future. In France
a judicial decision, however high the court from which it issues,

nd however carefully considered it may be, can never, according
to the constitutional theory or [iction, claim the slightest legal
.authority ontside the concrete case to which it applies. It is true
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,:that France has her.* decisions of principle , which define, and
therefore make, the law as effectively as do the English « leading

. PRSI . . . . .
~cases 5 but this is a sociological phenomenon which official
~ jurisprudence ignores because it considers it undesirable and illegit-

imate. The authority of the French precedent, however powerful

"1t ‘may become in reality, can therefore never be more than a

de facto authority.

This leads to threc important results _

(1) ds regards the tribunals which co-operatn in interpreiing the
daiw. In France thece is no room for the distinction, 1'e<:ogniséd in
England and emphasised by Professor Gutteridge, between the
higher courts, whose opinions go to constitute judge-made law,
and the lower courts, which are powerless to create binding pre-
¢edents. As all the courts without exception are officially refused

’ the power to tale decisions which shall be legally binding, their

only means of acquiring this power is by usurpation, and all the
:courts.can share in this usurpation to the extent of thejr ability.
The decisions of humbie justices of the peace and modest courts
of first instance have the honour of being included in the great
collections of judicial decisions, and of being quoted in c?)urt.
And it hasalready been observed that the awards of mero probiviral

-eourts are not without influence on the ultimate tendencies of

general judicial practice in labour law. Obviously this influence
will vary with the position in the judicial hierarchy of the tribunal
teking the decision which is invoked as a precederlt. But it is not
possible, as in England, to determine uniformly for each class of
tm.b\mal the scope and the force of its sentences, since its authority
exists solely de facto, and all de facto authority necessarily varies

' }vitrh the circumstances.

(2) ds regards the delerminalion of the wmaterials which are lo
consbiule legal precedents. In England the recognition that judicial

- practice is a fundamental source of law has led to the definition

of the factors concerned in its production. English jurisprudence
adopts & fundamental criterion : the distinction between the legal
decisions taken by a judge in settlement of a point of law raised
by the parties and argued by counsel -— judicial dicte — which
alone have legal authority, and the views and arguments put
forward as collateral or incidental to the decision on this point
of law — obiter dicta ~- which have only theoretical or persuAasivc
valee. French jurists adopt quite a different criterion, which is
purely mechanical or formal, to determine the parts of the judg-
ment which may claim de faclo authority as a precedent. uTheJy

9
3
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The birth and disappearance of judicial rulings cannot be dated

with the same preeision as in England, because in most cases they
ave only the progressive outcome of a train of decisions. It is only
after the event that the ** decision of prineiple ” can be distingaished
i the serles, the decision, nanwly, which leads to the creating or

fixing of o judicial precedent.

c

INCLUSTON

Legislation tn Prance. as everywhere else, is one of the chief
factors in the evolution of labour law. 1¢ is the instrument by
wieans of which the boldest reflorms ave brought about, but it is
far from heing the only sowrce of this branch of French law. [ts

particular rival i= judicial practice, which not only settles indepen-
dently the many matters not yet dealt with by the legisluture,
but also has important effects on the practical working of statute
law. While the constitutionality of the higher form of legislation,
the Act properly =o called. is not liable to that judicial serutiny
which in the United States so often holds up the administration
of Tabour law  this is not so for the lower form, or regulations.
Tlhe legal validity of these may be subjected to the serutiny of the
courts ; even their expediency may be questivned in consequence
of an appeal on the ground of excess of jurisdietion. ITurther,
when they conie to be applied in practice, both Acts and regulations

bear the aspect given them by a judicial lnterpretation which admits

and creative activity. The various
ot 1 which are fused and bl=nded
i

s sources of law. They therefore

of & large measure of initint
tribunals form a kind of melting-p
h

1 1 o
+ o
all the materials derived from othe

.

4

for observing the actual working

et

offer the most favourable field
of labour lasv to-day. But owing to the very conditions under
which the body of judicial precedent is formed, lives, and dies,
its constituent elements are scaticred in a number of voluminous

collections of judicial decisions.

-~ Overproduction

Q.’he anomaly involved in the parallel caisicnce of producers unaile
o dispose of their goods and conswiners suffering Jor lack of those
same goods has ravely leen so wmarked as in the years following the
war, alihough 1t s at least as old as the presend industrial 6‘7/«%‘[87)1. anrk
i may fairly be considered one of the most acute cconomic pro{:lems
of the day. An increasing volume of research has been devoted to
sec:kéng the fundamental defect in the cconomic system which causcs
this state of things. Mr. P. V. Martin, who is the author of two
books on this subject, here puts forward « new analysis of the basic
reason for the shortage of markets from. whick (he ;IL([l(vS‘l"i‘Z:(«’Z world
in{em‘nin‘en/i‘z/ suffers, and presents « remedy based on this analysis.
._{71 view of the far-reaching social consequences which would /(}liuw
if, as is here claimed, markets could be made permanenily adequate
ifw edilors of the Review, while resecving lheir judgment 2'7;,
tne malter, present this article to their readers as an 1')1'(/0,;;071(/011&
condribadion (o the subject.

A BILITY to make gords but mability to find markets for then
* s ane of the oulstanding characteristios of medem: industry.
Machinery, power, and methods of mass production lleu‘;e
rendered it possible to produce in quantities immensely wreatea
than ever before. The difficulty is to sell thesc goods <.)yn<:3<> they
are made. Statistical record shows that ov Ty industrial cuuntr;
from the time it becomes industrialised suffers from a rocurrent
scareity of markets ; which scarcity of markets in turn gives rise
to scarcity of employuient, restriction of preduction, a reduced
standard of living, and, sconcr or later, international co nplica-
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tions growing out of the world-wide strugpie Lo find outlets for

PO MARTIN ¢ The Flaw in the Price Systcnr ; London, P
109 pp. ke Limited Market; London, Allen and Unwm l§)2(3~ 123 pp

In thie United States the Pollak Foundation for E('m‘.,omi(w Ii(‘ncurclh‘ I'\\'OU}(!
ppear 1o be following a substantially similor line of vesearch., Cf, W, 'TL Yosten

wmd W. Carciings Lrofits ; New York, Houghton Miillin Co., 1925 ; 445 pp-



